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PREFACE TO THE FIRST EDITION. 



The accuracy of every portion of this work has been 
verified by personal observation and experience. It is 
intended as a hand-book for the practitioners in the 
Incumbered Estates Court, and the Author trusts it will 
be found practically useful to both branches of the Legal 
Profession. 

To the eminent Judge who, with such universal satis- 
£Eiction^ presides over the Incumbered Estates Commis- 
sion, to his brother Commissioners, and the several 
officers of the Court, the Author feels sensibly grateful 
for the facilities afforded in the compilation of this 
Treatise. 

Dublin, nth November, 1850. 
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PREFACE TO THE SECOND EDmON. 



The First Edition of this Treatise having been for 
some time out of print, and the call for a Second 
Edition being very general, the Author has devoted as 
much time bs he could spare to reproduce it, with a 
careful attention to such alterations in the practice as 
have occurred since ITovember, 1 850. 

The great circumspection used in framing the Gene- 
ral Orders, By-rules, and Kegulations, previous to that 
date, has rendered these changes neither numerous nor 
important, for, with the exception of the appointment 
of the Master and the transferring to him certain duties 
from the Commissioners' Chambers, it will be found that 
there has really been no serious deviation from the 
course originally laid down, and now matured and suc- 
eessfdlly tested by ample experience. 

The Act passed in the last Session for continuing the 
Court for two years, and, to some extent, enlarging the 
powers of the Commissioners, has been, in the following 
pages, carefully grafted on the original Statute ; such 

h 
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X PBEPACE TO THE SECOND EBITION. 

further By-rules as have been made, together with the 
valuable authorized Precedents of Conveyances, and the 
Further Directions as to the Abstracts, Eentals, Sche- 
dules of Incumbrances, and Leasehold Conversion, have 
also been collected, and arranged in their proper places. 

The authentic reports of tile cases which, from thne 
to time, appeared in the Incumbered JEktates Gazette, and 
in the ordinary reports, have been folly examined, and, 
especially tiiose relating to the jurisdiction and prac- 
tice of the Court, carefully coUeeted aad referred to. 

The Author is much indebted to ibB kamed Com- 
missioners iSoir fheir penniaaon, most readily accorded, 
to dedicate this Treatise to them, — ^and his thanks are 
also due to the Master and the Examiners hs revising^ 
tbe portions of it whioh relate to the practice in their 



8, MiddU GardSner-streetf 
December IB, 185& 
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THE PRACTICE 

OP THE 

INCUMBERED ESTATES COURT. 



CHAPTEE I. 



IPPODTTMENT, POWEES, A20) GENERAL JTTEI8DICTI0N OF 
THE COMMISSIOirEBSy 

Under the Acts 12 and 13 Viet, chap. 77 ; 16 and 16 Vict., chap. 67 ; 
amd 16 and 17 Vict., chap. 64. — Appeal from Commissionere' Or- 
ders. — De/UUthn of Terms, 

The first and second sections of the Act provide for the 12 and 13 

^ Vict., c. 77. 

appointment of the Commissioners; that they should have 
a common seal, and that all documents purporting to be 
sealed therewith should be received in evidence without 
farther proof. The third section directs, that all acts 
vhich the Commismnera are required or authorized to do 
may be performed by any two of them ; provision is then 
made for the appointment of the Secretary and other 
officers; the payment of the salaries, and the period 
during which the Act was to continue in force. With 
reference to acts of a single Commissioner, it has 
been held, that a party is entitled to have the order of 
two Commissioners on every motion connected with the 
business of the Court; but it is consistent with the 
practice, and not inconsistent with the Act, for any one 
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General 
powers of 
Commis- 
sioners. 



2 General Jurisdiction, 

of the Commissioners to collect the biddings at a sale, 
and when he has ascertaiaed the highest bidder, to 
intimate to him that he will become the purchaser. 
The conveyance, however, must be executed by two 
Commissioners, and it is always competent for any party 
to insist upon having the opinion of two Commissioners 
on the biddings, until the conveyance has been exe- 
cuted. — In re The Ea/rl of Kingston^ 3 I. Jur., 404. 

The dMities of the Commissioners to frame and pro- 
mulgate forms and General Eules are pointed out by 
the ninth, tenth, and eleventh sections. The General 
Eules confirmed by the Privy Council, and enrolled in 
Chancery, hme ihe sameforee cmd effect (imder the tenth 
section) as if th&y formed jmiion of the Act, 

And by the tenth section of the new Act, 16 and 17 
Yict., c. 64, all the General Eules or Orders theretofore 
made by the Commissioners apply, and have reference 
to, the provisions of that Act, as well as to those of the 
former Act. 

The powers of the Commissioners are then defined ; 
and the section which appears to be first in importance 
(though not in numerical arrangement) as to theii 
powers and jurisdiction, is the 15th, which provides : — 



To be a 
Court of Re- 
cord, and 
have the ju- 
risdiction 
of a Court 
of Equity, 
and may 
refer any in- 
quiries, &c., 
to any one 
Commis- 
sioner. 



That the Commissioners shall be a Court of Record, and shall hav* 
all the powers, authority, and jurisdiction of a Court of Eqmi$f for iJv 
inoestigation of title, and for cucertemdnff and aUowinff incmnhnmoe 
and chaiges, and the amounts due thereon, and settling the priori^ 
of such chaiges and incumbrances respectively, and the rights ^ 
ovmers and o^erSy and generally for ascertaining, declaring, axk^ 
allowing the rights of all persons in any land or lease, in respect < 
which application may be made under the Act, or in the money t 



d by Google 



General Jurisdictiofi, 3 

vise bfon. sales; and shall have the like authority and jurisdiction for 
aforcmg^ retcinding, or varying sjolJ contract for sale made under the 
Act, and in other matters incident to or consequent on a sale, as are 
rested in a Court of Equity in relation to a sale under the direction 
of sodi court; but their procedure shall be aocordiag to the General 
Rales to be made by the Ck)mmissioners under the Act, or, where the 
General Rules shall be inapplicable, at the discretion of the C!ommis- 
sboers ; and the Commissioners shall have power, in relation to any To direct 
matter or question before them, to send cases for the opinion of a q^ j^w. 
Court of iow, and to direct istuea of fad to be tried hjf a jury; and, 
subject to any such General Rules, the Commissioners may refer to any 
one of such Commissioners any such inquiries and matters as they 
may think fit, and such one Commissicmer shall, ion all purposes, 
have, in relation to all such inquiries and matters as ^lall be so 
lefened to him, the like powers, authorities, and jurisdictions as the 
CommissionerB or any two of them would have under the Act. 

The 12th section provides : — 

That it shall be lawfcd for the Commis^oners, by summons under powerto 
tbdr seal, to require the attendance before them, at a time and place ^^^^^ 
to be mentioned in such summons, of all such persons as they shall ^^* 
think fit to examine in relation to any question or matter dependii^g 
before them, and to require all such persons to p'oduce before them 
aQ deeds, books, papers, documents, and writings relating to such 
qoestioD or matter, and to examine upon oath, or, in case of persons 
allowed to make affirmation or declaration in lieu of an oath, upon 
affirmation or declaration (as the case may require), all persons who 
9iian attend under such summons, and all persons who shall volun- 
tarily attend before them as witnesses; and it shall be lawful for any 
of tfae Commissioners to administer such oath, affirmation, or deda^ 
rwtiaa ; and every person required by such summons to attend before 
tiie Commiflsionefs, who, without reasonable cause, to be allowed by 
the CommiasioneTS, shall ftul to appear according to the tenor of such 
summons, or shall reftise to be sworn or to make affirmation or deda- 
imtioD (as the case may be), or shall not make answer to aU such 
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4 General Jurisdiction. 

questions as shall be lawfully pnt to him by the Commisdoners, or 
shall refuse or fScdl to produce before the Commissioners any sach 
deed, book, paper, document, or writing, being in or under his cos- 
tody, possession, or power, as shall be lawfiilly required to be 
produced by him before the Commissioners, shall for such defoult of 
appearance, refusal to be sworn or to make affirmation or dedaratioD, 
or for not answering any such question as aforesaid, or not producing 
such deed, book, paper, document, or writing, incur and be liable to 
all such penalties, prosecutions, actions, and suits as a person might 
incur or be liable to for failing to appear, or refusing to be sworn or 
to give evidence, in any suit or matter depending in the Court ot 
Chancery ; and the Commisffloners shaU have the like powers, juris- 
diction, and authority for enforcing the attendance of persons 
summoned as aforesaid, for punishing persons feuling to appear, or 
reusing to be sworn or to make affirmation or declaration or to give 
evidence, or guilty of contempt, and generally for enfordng all orders 
made by the Commissioners under any of the powers or authorities 
vested in them under the Act, and otherwise in relation to the mat- 
ters to be inqmred into and done by them, as are by law vested in 
the Court of Chancery for such purposes in relation to any suit or 
matter depending in such Court 

The foregoing section, it will be seen, gives fiill power 
to the Commissioners to receive vivd voce evidence. The 
13 th section empowers them to proceed on written evi- 
dence; it provides: — 

Power to That the Commissioners may, where they think fit, receive in evi-^ 

T)FOC66d 

upoiv affida- d^ce affidavits ; and such affidavits may be made before any persoi^ 

appoS per- empowered to take affidavits which may be received in evidence in 

affldivite^^ the Court of Chancery, or, where they think fit, the Commissionera 

and exami- may, by order under their seal, appoint and authorize any person to 

nations. I 

take affidavits, or to examine any witness, or witnesses, who shall 

attend before such person to be examined, in relation to any ap^ 

plication to or matter pending before the Conmiissioners, and to 
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General Jurisdiction. 5 

administer oaths, affirmations, or declarations for the purpose of 
aid) examination. 

The preceding sections appear to regulate the general 
powers of the Commissioners in administering the Act. 
The 2l8t section gives them jurisdiction to order a sale; 
it provides : — 

That if upon any application for a sale, or upon any information or Upon appli- 
cation for 
evidence which maybe required by and produced to the Conmiission- sale, may, 

OS in relation to the matter of such application, it shall appear to the notices and 
Commisffloners that a sale of the land or lease to which the applica- r^5t?Sle." 
tioQ may relate, or any part thereof, may he found to be expedient^ 
ti)ey shall direct notices to be given to such persons and in such 
manner as they shall think fit, and shall, where any parties inte- 
rested in the land or lease apply to them for that purpose, hear such 
parties, by themselyes, their counsel, or agents, and shall, so far only 
9»nunf he necessary to enable them to determine whether, under all 
^ drcmnstances, it is expedient that a sale of all or any part of the 
bd or lease shall be made, investigate the title and the incuTnJbranoes 
affecting the land or lease, and the state and circumstances of the 
laod, or oi the land comprised in the lease, and, if it shall in their 
••pinion be expedient that such a sale should be made, may, at their 
discretion, make an order for the sale of all or any part of such land 



The notice given under this section is the service of 
the Conditional Order for Sale. — In re Assignee ofClen- 
dirming, 3 I. Jur., 385. 

The powers of the Commissioners to enforce obedience 
to thdr orders are regulated by the following General 
Rules, which provide : — 

That in case of disobedience of any order made by the Commis- 
•oaers, a writ of attachment, in the form to be hereafter settled by 



d by Google 



6 General Jurisdiction, 

them, shall issue against the party so in de&nlt or disobejring the 
order of the Court ; and all sheriflfs and other officers charged with 
the execution of like writs, issuing out of the Court of Chancery 
in Ireland, shall he bound duly to execute the same. — (General 
Rule, 69.) 

That the Commissioners shall, in case they think fit, in order to 
enforce obedience to their orders, cause a writ of sequestration to 
issue against any party in default, such writ to be in the form to be 
hereafter approved of by the Commissioners ; and such writ of se- 
questration shall 'be executed in like manner as writs of sequestra- 
tion issumg out of the Court (rf Chancery m Irdand may now be 
executed.— ((reneraZ Rttle, 70.) 

All orders made by the Commissioners may be enforced 
in JEnglandj if a copy under seal be enrolled in the 
Court of Chancery there (section 14). 

The 50th section provides : — 



Proceedings That the Onnmisdoners shall not be subject to be restrained in 

before Ck)in- 

missioners the execution of their powers, nor shall any person be restrained 

strained by' ^ni making applicatiim under the Act to the Commissioners, or 

&c!"^*^ °"' doing any other act, or giving any consent under the provisicms of 

the Act, by order or injunction of a Court of Equity, or by writ of 

prohibition, nor shall the Commissioners be required by writ of man-i 

damns to do any act or take any proceeding under the Act, nor shal 

Not to be proceedings before them be removeable by certiorari ; and the Cor- 

spect ofsMJte miasioners shall not, nor shall any of them, nor shall any 

ctone bona acting under the order or authority of them, or any of them, 

liable to any action, suit, or proceeding for or in req)ect of any act 

matter bona fide done or omitted by them respectively in the 

or supposed exercise of the powers of the Act 

The 51st section makes every order of the Commk 
sioners finaly unless where they themselves choose I 
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Tary it, or where fhey fermit an appeal from it. The 
section enacts : — 

That it shall be lawful for the Commiasioners to review and rescind Orders may 

be reviewed 
or raiy any order which diall have been {Hreviously made by them, bj Ck)mmis- 

sioners. 
bat, save as aforesaid and as after provided, every order of the Com- 
missioners shall be final : provided, that where the Commissioners Appeal to 

Privy Coun- 
allow appeal, Imt not othertoise^ appeal against any order of the cil where 

Allowed bv 

Commiadonets may be made to the Privy Council of Ireland, wUhin commission- 

one calendar month from the making of the order appealed against, ^^^* 

lad saoh appeal shall be heard and reported on hy members of the 

?rwy Council, to he appointed* by such Judicial Committee of the said 

Privy Council as after mentioned, and the orders of the said Privy 

Coundl in relation to such appeal shall be made according to the 

reports of such Judicial Committee, and the order of the said Privy 

Coandl on the appeal shall be final. 

The Judicial Committee of the Privy Council is de- 
fined by the 52nd section, which enacts : — 

* That the Judicial Committee shall consist of the Lord High Chan- Who to form 

the Judicial 
ceQor of Ireland for the time being, and such of the members of the Clommittee. 

ttid Privy Council as shall from time to time hold any of the fol- 
lowing ofiices in Ireland; that is to say, the o^ce of Lord Keeper or 
First Lord Commissioner of the Great Seal of Ireland, Lord Chief 
Justice or Judge of the Court of Queen's Bench, Master of the Holls, 
Lord Chief Justice or Judge of the Court of Common Pleas, Lord Chief 
Baron or Barons of the Court of Exchequer, and Judge or Commissary 
of her Majesty's Court of Prerogative for causes ecclesiastical and Court 
of Facokies in and throughout Ireland, and of all persons members 
of the said Privy Coundl who shall have held the office of Lord 
Chancellor of Ireland, or any of the other offices hereinbefore men- 
tioned, and of such other persons, not exceeding four in number, 
being Privy Councillors in Ireland, as the Lord Lieutenant or other 

* The words here in italic were Inserted in error in the Act. 



d by Google 



8 

Chief Governor or Govemors for the time being of Ireland shall 
appoint to be members of such Committee, and no such appeal shall 
be heard or reported on by the said Judicial Committee unless in 
the presence of at least foor members of the said Coomuttee ; and no 
rep(»rt on such appeal shall be made unless a majority of the 
members of such Committee i^esent at the hearing concur in stich 
report. 

P™c*icea» The Commissioners will grant Hberty to appeal in all 
Uber^ to cases where there is a point of law in controversy ; but 
in cases where the question is merely as to the practice 
of the Conrt, they will allow no appeal, considering 
that they are the most competent judges of the practice 
of their own Court. — In re M^LougMin, 
Appeal how Where an order giving liberty to appeal is made, a 
petition, stating clearly and concisely the facts of the 
case, together with the order appealed from, must be 
lodged, within one calendar month from the date of 
the order appealed from, with the Clerk of tiie Privy 
Council in the Privy Council chambers in the Castle. 
The petition should be addressed to \hQ Right Honourable 
the MUcidl Committee of the Privy Council, and a depo- 
sit of £10 is required to be made with the petition, to 
cover the office expenses, which generally amount to 
from £6 to £8, and the balance will be returned after 
the hearing. 

Upon the discussion of some of the appeals already 
heard, the Lord Chancellor intimated that it would be 
convenient if the petition were printed. About half a 
dozen copies should be lodged for the use of the 
Council. 

Copies of the petition should be also furnished to the 
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opposite side, and notice given in the first instance of 
the lodging of tiie appeal, and subsequently of the day- 
fixed for the hearing, which will be ascertained from 
the Secretary to the Council. 
Incidental to the proceedings to a sale, the Commis- special pow- 

■^ ° ' erstoCom- 

doners are empowered to apportion rents and to parti- missioners. 
tion lands, the subject of a petition for a sale. The 
Commissioners have also jurisdiction to partition, divide, 
or exclumge land not subject to he sold ; but these subjects 
are treated of in distinct chapters. 

By the Act of the 15 and 16 Vict., c. 67, the 5th J^ ^i^^^^*- 
section of the original Act was repealed, merely by ex- 
tending the time for applying for a sale for another 
year from the 28th July, 1852. 

A further extension of time, and for two years, i6&i7Vict., 
from the 28th July, 1853, was granted by the Act of 
the 16 and 17 Yict., c. 64, s. 9, being an Act for con- 
tinuing and amending the original Act. 

By this Act some defects in the original Act were 
amended, and the jurisdiction of the Commissioners to 
some extent was enlarged in certain particulars, which 
will be noticed under the proper heads, as the special 
powers of the Commissioners are referred to. 

On the subject of its general authority it has been 
held, that the Court does not assume any jurisdiction to 
adjudicate on the validity of deeds or wills, except when 
the question in respect to them arises incidentally, in the 
course of its ordinary proceedings. And the Commis- 
sioners, therefore, will not delay a sale by directing an 
issue to try the soundness of mind of a former owner, 

B 2 
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at the time of the creation of the incumbrances affe(^- 
ing the estate, on the application of a party claiming 
under a will alleged to have been the last made pre- 
viously to the lunacy, who had, however, allowed a 
subsequent will to be proved in the Prax)gative Court, 
and had acquiesced in the proceedings in this Court for 
fifteen months after the making of the absolute order, 
as the questions would be more properly raised upon the 
settlement of the final schedule. — In re IfCIintoek, 3 I. 
Jur., 199 ; In re BeecJier, id., ibid. 

N'or win the Court sell upon the appHeation of an 
incumbrancer claiming to have a charge on. the inherit- 
ance by reason of a settlement admittedly prior in point 
of date, whereby the owner was made strict tenaut for 
life of the estate in question, being alleged, in the peti- 
tion, to have been fraudulent and void as against the 
petitioner's incumbraace. — In re Ayhoa/rdy 17th July, 
1851 ; In re ZidweU, May 8th, 1852. And even where 
a decree of the Court of Chancery declared a settiement 
fraudulent aud void as againflt creditors, but that decree 
had been pronoimced in the absence of the remainder- 
men claimiQg under the settlement, this Court refused 
to make au order for sale. — In re Carr, 2 I. Jur., 6. 
Definition of The terms used in the Act are thus defined by section 

terms used "^ 

in the Act. 54^ which is extended to the recent Act, 16 and 1 7 Yic, 
c. 64, by its 10th section : — 

Owner as The word " ovmer,^^ as appHed to any land^ includes any person 

land. entitled in possession in fee simple or in tail, or quasi in tail, and 

any person entitled in possession for a life or lives, or for a t&rm of 

years determinable on the dropping of any life or lives, or for a term 
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of ytara of iMik not less than mnety-nme years are imea^nred, 
not being a lestee at a rent, and also any person aititled m possesfflon 
as tenant by the eowrtesy, whether at Lomo or in JEqtnty, and any per- 
son entitled in possession, whether in fee or for any less^ estate as 
aforesaid, to the Eqnity of redemption in any land, or to the land 
sabject to any inoombrance, or a tmst for the payment of any incnm- 
biance, and any feoffees or trostees for charitaUe or other purposes, 
entitled in possession. 

" Owner," as applied to a leaie in perpetuity or other lease, in- Owner as 
' ^*^ r r J applied to 

dudes any person entitled in possession to the land comprised in such lease. 

lease for the tohole estate created or agreed to be createdhysachlsaae, or 
for any derivative estate (created by settlement, or testamentary or other 
disposition thereof), quasi in tail, or for life or lives, or for years de- 
terminable on the dropping of a lifSs or lives^ or for years of wWch 
not less than fifty years are unexpired, not being an under-lease at a 
rent derived out of such lease, and any person ^titled in possesion, 
for such whole estate or such derivative estate, to the Equity of re- 
demption in such lease or to such lease, subject to any incumbrance, 
or a trust for the payment of any incumbrance. 

The words ^^person^^ and **o«m«r" extend to a body politic or "Person" 
^ and"owner" 

corporate as well as to an individual. extend to 

An ^^incumbrance" means any legal or equitable mortgage in fee, or or corporate, 

for any less estate, and also any money secured by a trust, or by " Incum- 
brance." 
judgment, decree, or order of any Superior Court of Law or Equity, 

duly registered, and also any legacy, portion, lien, or other charge, 

whereby a gross sum of money is secured to be paid on an event or 

at a time certain, and also any annual or periodical charge which by 

the instrument creating the same, or by any other instrument, is 

made repurchaseable on payment of a gross sum of money, and also 

any arrear remaining unpaid of any annual or periodical charge, for 

payment of which arrear a sale of any land charged therewith 

might be decreed by a Court of Equity. 

An "tfiCMfnJroncer" means any person entitled to such incumbrance, "Incum- 

brancer"and 
or entitled to require the payment or discharge thereof; and "^«- "poases- 

tession^ includes the receipt of the rents and profits. 
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" Land." " Land'" extends to manors, advowsons, rectories, messuages, lands^ 

tenements, rents, and hereditaments of any tenure, whether subject 
to any fee-farm or other perpetual rent, with or without condition of 
re-entry for securing the same, or otherwise, and whetfier corporeal 
or incorporeal, and any undivided share thereof. 

*' Estate." ^^ Estate" extends to an estate in Equity as well as at Law, and to 

an Equity of redemption, and to the benefit of any covenant or con- 
tract for or right of renewal. 

" Lease." " Lease" includes an agreement for a lease, and the estate or inte- 

rest created or agreed to be created by such lease or agreement in 
the whole or any part of the land therdn comprised. 

By the lOth section of the recent statute, 16 and 17 
Yict., c. 64, it is enacted, that in the construction of the 
former Incumbered Estates Court Act, the word "lease" 
shall include and shall be deemed to have included any 
term created by way of use, as weU as any term created 
by way of demise at common law, so as such term be 
or have become a term in gross. 

*• Lease in " Lease in perpetuity" means any lease or grant for one or more life 

or lives, with or without a term of years, or for years determinable 
on one or more life or lives, or for years absolute, with a covenant or 
agreement in any of such cases, whether in the same or in any other 
instrument, for the perpetual renewal of such lease or grant, whether 
such lease shall be derived out of the inheritance or by way of under- 
lease out of any lease or other estate. 

"Church or ^^ Church or College lease" includes anv lease bv an Archbishop, 
College x». 1- T% T^ ^ ^ f » 

lease." Bishop, Dean, or Dean and Chapter, or other ecclesiastical corpora- 

tion, sole or aggregate, or by the College of the Holy and Undivided 
Trinity near Dublin, or by the Ecclesiastical Commissioners for 
Ireland, where a fine has been paid on the grant of such lease. 
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CHAPTEE II. 

WHO MAT PETITION. OWITEE. — INCUMBEAHCEB. — ^WHAT 

AMOUNTS TO AK INCUMBEANCE. — ^PEOVISIONS KESPECT- 
INQ PEBSONS T7in)EB DISABIXJTT. 

An owner may present a petition in his own name, nn- ^<|J^^ 
der the 16th section, which provides :— or^^^£^ 

subject to an 
That where land, or a lecue in perpetuity, or any lease for a incum- 
brance., 
term whereof not lees than sixty years shall be unexpired at the time 

of such appliccttion, or any Church or College lease of land shall be 

subject to any incumbrance, it shall be lawful for the owner of such 

land or lease, within three years from the passing of the Act, to apply 

for a sale of such land or lease. 

An incumbrancer may present a petition under the 
17th section, which provides : — 

That where any land, or any such lease of land, shall be subject to 
any incumbrance, it shall be lawful for any incumbrancer on such 
land or lease within three years from the passing of the Act, to apply 
for a sale of the whole or part (as in the judgment of the Conomis- 
sioners may appear necessary) of such land or lease, for the purpose 
of discharging the incumbrances thereon. 

Any person hming a sufficient interest in amy incum- PersoMhav- 
hrance may petition under the 20th section, which ^^^^^ 
provides:— petition. 

That when any tncumbrance shall he subject to any limitations of 
estate or interest, or shall be held upon any trust, the Commiaaioners 
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may proceed and act upon an application or consent made or given in 
respect of such incumbrance by Hie Jirst person entitled to the income 
of such incumbrance, or by any trustee thereof or other person whose 
estate or interest in tbe incumbrance appears to the Commissioners 
sufficient to enable him properly to apply or consent in respect of the 
interests of the parties interested in the incumbrance. 

As to what shall be deemed an incumbraiice within 
the meaning of this statute, the 19th section enacts with 
respect to land : — 

Where land That for the purpose of authorizing an application for a sale the 

subject to in- land shall not be deemed subject to an incumbrance where the same 
cumbrances. 

shall not affect the inheritance, unless such incumbrance shall afieet 

a term of not less than fifty years absolute unexpired, or a greater 
estate in such land, and shall have been created by the owner of an 
estate of inheritance, or by a person who (but for an act which is 
void agamst or postponed at Law or in Equity to such incumbrance) 
would be the owner of an estate of inheritance, but an incumbrance 
charged under a power created by the owner of an estate of inherit- 
ance shall be deemed to have been created by such owner. 

And in reference to lea%e% the same section provides 
that :— 

Where /eo^es Such lease in perpetuity or other lease eAiall not be deemed subject 
subject to to an incumbrance where the same diall affect a deritxitive estate or 
SancM. interest only, or less than the whole estate created or agreed to be 
created by such lease in perpetuity or other lease, unless such incum- 
brance shall have been created by the owner of or person entitled to 
the wJiole estate created or agreed to be created by such lease in per- 
petuity or other lease as aforesaid, or by a person who (but for an 
act which is void against or postponed at Law or in Equity to such 
incumbrance) would be such owner or so entitled, but any incum- ' 
brance charged under a power created by the owner of or person en- 
titled to such whole estate shall be deemed to have been created by 
aodi owner or person so ^titled. 
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The sixty years mentioned in the 16th section relate 
to an unexpired portion of a lease. The fifty years in 
the 19th section to an estate by vay of term in the 
land. 

An incumbrancer whose charge affects a life estate ^iiere party 

no< entitled 

only, cannot have a sale for payment of debts affecting to a sale. 
the inheritance, in order to clear the way for the pay- 
ment of his demand out of the life estate, he not being 
an incumbrancer within the meaning of the 191h sec- 
tion. The words in the 54th section, defining an in- 
cumbrancer to mean " any person entitled to such in- 
cumbrance, or entitled to repiire the payment or dis' 
charge thereof ^^ refer to sureties, or to parties having 
only a limited interest in the incumbrance; and the 
words ^' any incumbrance" in the 16th and 17th sec- 
tions must be construed with reference to the 19th sec- 
tion. The circumstance of there having been a decree 
for sale in the Court of Chancery does not confer juris- 
diction in such cases. — Inre Lord Glengall, 41. Jur., 65. 
So, the Court has no authority to sell a reversion or 
remaind^, unless fm payment of an incumbrance affect- 
ing the present and all intervening interests, so as to be 
able to give a possessory title to the purchaser; and, 
therefore, where the petitioner claimed upon foot of a 
judgment recovered against a tenant for life, and of 
another judgment for the same debt against the re- 
mainder-man, it was held that he had not an incum- 
brance affecting the corpus of the estate within the 19th 
section, although it might be otherwise if the judgments 
had been recovered on the jdnt bond and warrant of 
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the tenant for life and remainder-man. — In re M^Mahon, 
February 18th, 1852. 

In like manner, where the petitioner had recovered a 
judgment against A., who was tenant for life of the 
estates in question, with remainder to trustees to pre- 
serve contingent remainders, remainder to his first and 
other sons in tail male, remainder to his brother B. for 
life, with divers remainders over, remainder to the first 
and other sons of the father of the tenant for life, and 
to the heirs male of their bodies ; and B. was dead with- 
out issue ; it was held that the judgment against A. did 
not attach upon an estate tail within the definition in 
the 54th section, and that the rule in Shellt/'a Case did 
not apply. — In re Whaley, 2 I. Jur., 7. 

A solicitor for parties, who obtained a decree for sale 
in the Court of Chancery, has not such a lien on the 
estate for the payment of his costs as enables him to file 
a petition in this Court, although the decree for sale 
expressly directed the payment of such costs. — In re 
Rmkell and Others. 

Where party On tiie other hand, where tiie owners of estates, A. 

«aie. and B., agreed amongst themselves that estate A. and 

certain portions of estate B., conveyed for the purpose 
to the owner of A., should bear the whole of a mortgage 
affecting both estates, and the owner of A. raised a sum 
of money from the petitioner for the purpose of paying 
off the mortgage, which he secured by an annuity charged 
on A., and tiie portions of B. conveyed to him, and the 
mortgage was accordingly paid off, but no assignment 
of it taken; it was, nevertheless, held that the petitionee 
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was entitled to a sale of the entire of both estates A. 
and B. ; the reserved portions of estate B., however, not 
to be applied until the residue of both estates was 
exhausted, and, in the event of there being a surplus, 
tiie owner of such reserved portion to have his costs. — 
/» re James Condon, 

So, a judgment creditor of a tenant for life of lease- 
hold estates, who makes salvage advances to preserve 
the interest in the property, is entitled to a sale. — In re 
Primrose y 3 Ir. Jur., 77. 

C. being entitied to an incumbrance on land, cove- 
nanted with the petitioners that he would apply the 
proceeds of the incumbrance, when realized in a certain 
way, for the benefit of their cestme que i/ruet. It was 
held that the petitioners who were thus merely inte- 
rested by reason of this covenant were entitied to a sale 
for payment of the incimibrance. — In re Walter Blake. 

When, however, the incumbrance is thus peculiarly 
circumstanced, the special facts in reference to it should 
be clearly disclosed in the petition, to show the interest 
of third parties. — 8. C. 

"Where a mortgage deed contains a covenant by the MortKBg* 
mortgagor for payment of the principal sum on a parti- resraiw. 
cular day, with interest in the meantime half-yearly, 
and a covenant by the mortgagee to reconvey upon pay- 
ment on that day ; it was held, that the interest being in 
arrear, even by reason of the default of a receiver, the 
mortgagee was entitied to sell, though the period of 
redemption had not arrived. — In re Lane^ 2 I. Jur., 93 ; 
In re Lowe, id., 131 ; In re Prendergast, id., 145. 
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^^ ^^ Though the Court will not sell for payment of a cur- 
rent annuity, even if it be somewhat in arrear, where 
there is no term or trust created to secure it — In n 
Tipping, 2 L Jur., 173; yet, where the annuity has 
ceased, and a considerable sum is alleged to be due, 
which it would be difficult to recover out of the accru- 
mg rents and profits, a sale will be directed, and the 
Court will not review the accounts of a Chancery 
Eeceiver for the purpose of ascertaining whether any 
sum is really due upon foot of the annuity. — In rt 
Mathews and Ih^Ur, 1st Dec., 1852; In re MdchinSf 
15th June, 1852. 
debtorpeti- -^ insolvent debtor cannot present a petition. — Jn 
tioner. ^^ Nesbitty 2 I. Jur., 147. And where an insolvent 
presented a petition, describing himself as the executd 
of another party, although his demand was vested io 
him in his own right, the Court directed that his as- 
signee should be served with a copy of the petition and 
oMiditional order, and should have fourteen days to show 
cause or apply in respect of it, as he might be advised. — 
In re McDonnell, 
ev^^dT^ Matters occurring, after the petition has been pre- 
?^ CoSrt^ of rented, to defeat or invalidate tiie title of the petitioner, 
jurisdiction. ^^ ^^^ deprive the Court of jurisdiction. Thus, though 
a judgment creditor of a bankrupt is not an incum- 
brancer within the meaning of the Act, yet where thq 
bankruptcy occurred subsequently to the granting of thfi 
conditional order for sale, it was held, the sale should 
proceed. — In re Lauoder, Assignee of Clendinning, 3 1. 
Jur., 385. And where the petitioner was an incum- 
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brancer on the estate of an owner, a settlement executed 
by whom had been set aside as fraudulent and void 
against creditors by a decree of the Court of Chancery, 
but subsequently to the sale in this Court that decree 
vas reversed on a re-hearing, and the settlement esta- 
blished, whereby the estate of the owner was cut down 
to a life interest ; it was nevertheless held by the Court 
of Exchequer, that there having been prior incum- 
brances ajflfecting the inheritance, the title of the 
purchaser could not be disturbed, in an ejectment on the 
title brought by the remainder-man claiming under the 
settlement. — Lessee Rutledge v. Hood, Exchequer, l^o- 
vember 25, 1852. 

The incumbrances must not only be in their nature Sec. 22. 
such as the Act contemplates, but their amount is also a 
point to be considered, as there must be prima facie evi- 
dence at the least that the estate is such as the Legisla- 
ture contemplated, viz., an Incumbered Ustate, and, 
accordingly, the 22nd section of the original Act pro- 
vided: — 



That the Commissioners shall not make an order for sale of any No sale on 
land or lease, or any part thereof^ upon application by an incum- or incum- 
brancer on such land or lease, in case it be shown to the satisfSaction y^^re\he 

of the Ckanmissioners, by the owner of such land or lease, that no "iterest and 
^ •' ^ annual pay- 

part of such land or lease is subject to any receiver, or in the posses- ments on 

charges do 
sJon of any incumbrancer, and that the amount of the yearly irOerest not exceed 

on the incumbrances and other yearly payments (if any), in respect of income, 
charges payable out of the income of such land or lease, and the other 
lands or leases (if any), subject to the incumbrance of such incum- 
brancer, do not exceed one^halfoi the net yearly income (after the 
payment of all tithe rent-charge, such part of the county cess and 
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poor's rate as is payable by the owner, and all crown, quit, and head 
rent), of snch land or lease, or of all the lands or leases so subject : 
provided always, that the decision of the said Conunisaoners there- 
upon shall in all cases be final and concludve to all intents and pur- 
poses whatsoever. 

By the second section of the recent Act, 16 and 17 
Vict., c. 64, this section is repealed, but re-enacted, with 
the exception that it is thereby provided that the deci- 
sion of the Commissioners thereupon ** shall be final and 
conclusive only so fax as relates to the jurisdiction of the 
Commissioners over the land or lease." 

Where, in pursuance of an agreement with creditors, 
land was conveyed by deed to trustees, upon trust, to 
collect the rents and thereout to pay the interest and 
principal due to the scheduled creditors, it was held 
that the property was under a receiver within this sec- 
tion, and that the creditors were incumbrancers who 
could present a petition. — In re Roche, 3 I. Jtit., 409. 

A party entitied to a sale but for the provision in this 
section, if defeated on that ground, is yet not liable for 
the costs. — In re Ttsdall, 1st May, 1B52. 

If the owner can bring himself within the provisions 
of this section, it would of course be an answer to the 
petition, and this point should be considered by the peti- 
tioner. In making the calculation regard should be 
had to the 10th General Eule, which provides for the 
Owner ai- mode of taking advantage of it. The owner will be 

low^d. fail* 

occupation allowed to place a fair occupation rent on the portions of 

rent for pro- ... 

perty in his the property in his own possession. — In re (/JSeas Us- 
tate, 2 I. Jut., 111. 
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The 4 let section provides : — 

That application may be made for a sale, and an order for such ^der for a 

sale may be 
aale may be made, notwithstanding any pending proceedings in a made, not- 

Court of Equity in England or Ireland, or any decree of any such ing pending 

Court of Equity already made for sale, and notwithstanding the ^J^forSile' 

owner may have power under an Act of Parliament or otherwise to 

make a sale ; and where it shall be shown to the Commissioners that 

a decree for a sale has been made by a Court of Equity, the Commis- 

aoners shall, if they see fit, without further inquiry, order a sale of 

the land or lease decreed to be sold. 

But where an application for a sale has been dismissed with costs ^° applica- 
tion to be en- 

by a competent tribunal, no application by the same party for a sale tertained un- 
less costs of 

ahall be entertained, unless it is shown that such costs have been paid, any previous 

(Section X8.) '^^^^ 

Where the petitioner, a judgment creditor, had filed a 
bill for a sale in the Court of Chancery, upon which a 
decree had heen made, directing that the plaintiff 
should redeem a prior mortgage, within twelve months, 
or that the bill should be dismissed with costs ; and the 
plaintiff, within twelve months, filed a petition in this 
Court, which was allowed to proceed, and various steps 
permitted to be taken therein, for three months after the 
expiration of the twelve months limited by the decree. 
It was held, that an application under the 18th section, 
to stay the proceedings, until the costs of the Chancery 
suit were paid, was too late. — In re Ashe, 2 Ir. Jur., 187. 

The words " without further inquiry," in the 41st 
section, with reference to cases in which there are 
Chancery decrees, refer to inquiries which in other 
cases precede the making absolute the order for sale, 
and not to those which are instituted for the purpose of 
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Disabilities, 



Amarried 
woman for 
purposes of 
Act deemed 
afemmesole. 



Power to 
Commis- 
sioners to 
appoint 
giiardlanB. 



ascertaining whether the petitioner was a party whose 
petition could be entertained, or whether ihe estate 
was such as the Court had jurisdiction over. — In re The 
Ea/rl of Glengally supra, 4 I. Jur., 65. 

As regards persons labouring under disabilities, the 
38th section provides : — 

That where any person who (5f not nnder disability) might have 
made any application, given any consent, done any act, or been 
party to any proceeding under the Act, shall be a minora idiot^ lunatic^ 
or marrUd woman^ the guardian, commiiiee of the estate, and husband 
respectively of such person may make such applications, give such 
consents, do such acts, and be party to such proceedings, as such 
persons respectively, if free from disability, might have made, given, 
done, or been party to, and shall otherwise represent such person for 
the purposes of the Act. 

And a married tooman entitled for her separate use (with or without 
power of anticipation) shall, for the purposes of the Act, be deemed 
Sifemme sole. 

And where there shall be no guardian or committee of the estate 
of any such person as aforesaid, being infant, idiot, or luncUic, oi 
where any person the committee of whose estate, if he were idiot oi 
lunatic, would be authorized to act for and represent such persoit 
under the Act, shall be of unsound mind or incapable of managing 
his affairs, but shall not have been foimd idiot or lunatic under an 
iiiquisition, it shall be lawful for Hie (Commissioners to appoint « 
guardian of such person for the purpose of any proceedings undei 
the Act, and from time to time to change such guardian; an( 
where the Commissioners see fit, they may appoint a person to ad 
as the next friend of a married woman for the purpose of any pro- 
ceeding under the Act, and from time to time remove or changi 
such next friend. 

In reference to the power given to a married womaB 
to proceed under preceding section of the Act as eifemml 
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tole, it appears that she should have some person as her if married 
next Mend to represent her ; for, although she may be tion, it ^^ ' 
entitled to property for her separate use, if she petitions hjnext 
as a femme sole her solicitor wiU be held personally 
responsible for the costs she may incur. — In re Estate of 
E. W. Knox, 2 I. Jur., 147. 

The application for the appointment of a guardian 
under the above provisions, is a chamber motion. — In 
re Fureell, 2 I. Jur., 14. 
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CHAPTER III. 

ly RESPECT OP WHAT PROPEETT A PETITION MAT BE 
PRESENTED. 

The 16th section specifies the property in respect of 
which proceedings may he taken ; namely, land, a lease in 
perpetuity; aay lease whereof not less than sixty years 
shall be unexpired at the time of the application ; or a 
College lease of land. i 

The definition of the terms land and lease should \i 
home in mind when proceedings are contemplated undt 
the Act. 
Church j^ sub-lease containing a tottes quoties covenant for 

lease, con- ^ ^ 

***S^^vef r^^®''^^ ^^ property held under a Bishop's lease, even 
newahnot" t^<>^g^ ^^^ sub-lessee might obtain the/^ under the 
m^g of provisions of the Church Temporalities Acts (3 & 4 W. 4, 
^''*- c. 37, and 6 & 7 "W. 4, o. 99), is not a Church lease 

within the meaning of the Act. — In re Slack* s Mtate, 

2 Ir. Jur., 157. 

Where ttiere i^ that case the Court stated, that if there be a rea- 
ls a doubt as ' 

tk>n^^^ sonable douht as to the jurisdiction of the CommissionerB 

^°^not " ^ ^^ *^® ^^^^ ^^ ^^^ included in the petition, they 

order a sale. ,^^ j^^^ make an Order for a sale, though their opinion 

should be in favour of the right to sell ; as, if the leasel 

should be decided not to be within one of the classes 
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mentioned in the Act, the decision of the Commissioners 
might not be conclusive, and the purchaser might be 
evicted by the judgment of a Court of Law. 

By the 6th section of the recent Act, 16 and 17 Vict., 
c. 64, power is conferred on the Commissioners to sell 
the entire of lands held in undivided shares, although 
some of such shares be not subject to any incumbrance. 
That section enacts that — 

Where there i8 or shall be an application to the Commissioners for Power to 
the sale of any undivided share of any land or lease, it shall be lawful gale of ditt'e- 
fur the Commissioners, where they shall see fit so to do, upon the ^Jed^res. 
application of the owner of any other undivided share or shares of the 
same land or lease (and although such other undivided share be 
lot subject to any incumbrance), or on the application of any incum- 
t>rancer on such other undivided share or shares, to include the same 
hare or shares, upon such terms as they shall see fit, with the share 
30 proposed to be sold as aforesaid, and in every such case the Com- 
missioners shall apportion the purchase money among the owners 
according to their respective shares so sold, and shall apportion the 
expenses as they may see fit 

The Court has not jurisdiction to sell lands held* for 
three Uves or ninety-nine years, whichever shall last the 
longest. — In re The Trustees of O'ReiUy, 3 I. Jur., 16 ; 
1 Ir. C. L. E. 43, C. B. ; In re Fuller, 4 I. Jur., 183. 
JS'or lands held for ninety-nine years, if three lives 
mhould so long live, with covenant to renew on the 
aropping of a life for ninety-nine years, if the two old 
lives and the life so added should so long live ; and so 
from time to time, for the term of nine hundred and 
ninety-niae years. — In re Lysaght. 

c 
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Lands indu- The obiect of the Leffislature beiiur to create a new 

ded in differ- "^ . ^ . , . i 

ent appiica- class of unincuinbered propnetors, and to clear estates 

tionsand ^ "^ 

different in- from the various obstacles which presented themselves 

terests, the * . 

Commission- jj^ the wav of peimaaent improvement of the soil, it 

ers mav m- j r r 

elude them wisely determined, as fieu: as possible, to make each pro- 
**^*^- prietor the owner of his own estate, and, with that 

view, has made provisions auxiliary to the working of 
the Act, which are comprised in the following section. 
Where lands are included in different applications, 
and there are different interests in the same lands, the 
Commissioners may include them in the same sale, 
under the 36th section, which provides : — 

** That where there diall be separate applications to the Gommifl- 
siooers for sales of any land, and of any lease in the same land, or of 
two or more leases in the same land, or there shall be such applica- 
tions for sales of different undivided shares of any land or lease, it 
shall be lawful for the Commissioners^ where they shall see fit so to 
do, to include, with the consent of the persons by whom such respec- 
tive applications may be nuide or prosecuted, and of any other per- 
sons whose consent the Commissioners may, under the circumstances, 
think fit to require, in the same sale, upon such terms as they think 
fit, juch land and lease, or such leases, or such several undivided 
shares ; and where there shall be separate applications for sales under 
this Act, of any land, and of any lease in other land, or of different 
lands or leases in different lands, it shall be lawful for the Conmus- 
sioners, where, from the lands being intiermixed, or from other 
circumstances, it shall appear to them convenient so to do, to include, 
with such consent as aforesaid, such land and lease, or lands or 
leases, in the same sale, upon such terms as they may think fit ; and 
where any land or lease, or part thereof^ subject to any incumbranoe, 
is proposed or ordered to be sold, it shall be lawful for the Conunis- 
sioners, upon the application of the owner of any lease or under-lease, 
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or estate in reversion, or other estate or interest whatsoever in the 
same land (and although such lease, under-lease, estate in reversion, 
or other estate or interest be not subject to any incumbrance, or 
would not, if subject to any incumbrance, be subject to be sold under 
an order of the Commissioners under the provisions herein-before 
contained), or upon the application of any incumbrancer on any such 
lease, under-lease, estate, or interest, to include the same, upon such 
terms as they may see fit, in the sale of the land or lease, or part 
thereof so proposed or ordered to be sold as aforesaid ; and all the 
provisions of the Act applicable to any land or lease subject to any 
incumbrance, and ordered to be sold, and to any incumbrance or 
diarge upon such land or lease, and to the purehase-money arising 
from the sale thereof^ shall, so far as chcumstances admit, extend and 
be applicable to every such lease, under-lease, estate in reversion, or 
other estate or interest to be so included in the sale ; and in every 
sudi case as aforesaid, the Commissioners shall apportion the pur- 
chase mon^ and expenses as they see fit.** 

Upon the foregoing section but one case appears to 
have been decided, where an undivided moiety of land 
was held by the owner in/<?^, and he was lessee for life 
of the other moiety ; the Conrt refused an application, 
on behalf of the owner, to sell (under the preceding sec- 
tion) his life interest in the second moiety. — InreFra/n- 
eis Synge, 2 I. Jur., 175. But now, by the 1st section 
of the recent Act, 16 and 17 Yict., chap. 64, it is pro- 
vided that — 

Where anfplication has been made under the said Act, or shall L^senot so 
'^'^ subject, the 

hereafter be made under the said Act and this Act, or either of them, Conunis- 

.,. . -« ^.-i. sioners* ju- 

for a sale of any land or of any lease wiihm sections 16 and 17 of risdiction to 

the said Act, and all or any (tf the incumbrances affecting such land ^^^aw. 

or leaie also affects any lease of land in Ireland, not within the said 

lections 16 and 17 of the said Act, apj^cation may be made for sale 
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of such last-mentioned lease ; and the jurisdiction and powers of the 
Commissioners, and all the proyiaons of the said Act, shall extend 
and be applicable to such last-mentioned lease, in like manner as in 
the case of a lease within the said sections 16 and 17 of the said 
Act. 

The 4thL section enacts that — 
Where a Where any instrument purporting to be a demise or lease, or any 

?^^t8 to other grant or assurance reserving rent, executed or made by any 
an afsi^n- person entitled under any lease of land, is, in construction of law, an 
lease, the assignment of such lease, sections 16 and 17 of the said recited Act, 

scrred to be and all other the provisions of the said Act and this Act, which 

within BCC" 

tions 16 and Would, in case such instrument, grant, or assurance has pajssed less 

Act. ^^<^ ^6 whole term or estate created by such lease, have been appli- 

cable to or in respect of the reversion created under such instrument, 
grant, or assurance, shall extend and apply, and shall be deemed to 
have extended and applied, to and in respect of the rent thereby re- 
served, and all rights and interests thereunder vested in grantor or 
assignor, in like manner as such provisions would have been applica- 
ble to or in respect of such reversion. 

Great increased facilities in the sale of leasehold inte- 
rests, and considerable saving of expense, will arise 
from the operation of the 3rd section of the recent Act, 
which directs that — 

Where a Where the Commissioners have ordered or shall order the sale of 

lease m per- 
petuity is any lease in perpetuity, they may, if they shall think it expedient so 
ordered to , ^. ^ , • ^ ., 

be sold, the to do, cause notice to be given to the owner or other persons mte- 

sioners may nested in the reversion, or any person on behalf of such owner or 
^^to^^'fee- 0*^®^ persons, and may thereupon proceed to convert such lease in 
farm grant, perpetuity into a fee-farm grant, according to the principles pre- 
scribed in the Renewable Leasehold Conversion Act, but their proce- 
dure in relation thereto shall be according to the General Rules and 
practice of the Court of the said Commissioners ; and in case such, 
conversion shall be ordered, they shall have power to convey the 
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land inchided in sach lease to the purchaser in fee, subject to the 
fee-farm rent ascertained as aforesaid, and to such exceptions, rever- 
sions, covenants, and clauses as shall be in conformity with the 
original lease, and the provisions of the Eenewable Leasehold Con- 
version Act; and thereupon the owner for the time being shall have 
the same rights and remedies against the purchaser, his heirs, execu- 
tors, administrators, and assigns ; and against the land, by action, 
distress, entry, or otherwise, in respect of such rent, and of any excep- 
tions, reservations, covenants, and clauses contained in the said deed, 
as belong by law to the owner of any fee-£Eum rent created under the 
said Acts. 

The question of the right to sell arrears of rent due 
by the tenants at the time of the sale, which has been 
the occasion of much' animated discussion in various 
branches of the Court of Chancery — see Ca/rroll v. 
I/Arey, 3 I. Jur., 322 ; Hoops v. Kingston^ 5 I. Jur., 
333 — ^is set at rest, in this Court, by the 9th section 
which provides that — 

Where a sale is made by the Commissioners under the said Act, or Gommis- 
tlus Act, of any land or lease, it shall be lawful for them, whenever inoiude ar- 
it shall appear to them convenient so to do, to include in such sale JJ^^ef^ 
an or any part of the arrears of rent, if any, which may at the 
time of the sale be owing from any lessees or tenants, subject to 
whose leases or tenancies the sale is to be made, where such ar- 
rears are subject to any incumbrance in respect of which an incum- 
brancer shall have obtained an order for sale, or where the order for 
sale has been obtained by the owner, and in the conveyance or 
assignment of such land or lease, to asagn such arrears to the pur- 
chaser accordingly; and such purchaser, his heirs executors 
administrators or assigns, shall, after such assignment of the said 
arrears, have, for the recovery and in respect of the non-payment 
thereof^ the same rights and remedies which th^ person or persons 
who would have been entitled to such arrears would have possessed 
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if no such assignment thereof, nor any conveyance or assignment of 
such land or lease, had been made. 

It has been held that a perpetual aimuity or rent- 
charge, issuing out of land held quasi in fee, cannot be 
the subject of sale in this Court. — In re Massy, 2 Ir. 
C. L. R., 32, C. B. 
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CHAPTEE IV. 



THE PETITION AND ABSTKACT OF TITLE. 



The petition and abstract of title must be presented instruction* 

^ * , for prepara- 

together ; and will be considered together in this chap- tionof 
ter : it will be difficult to prepare the one without the 
other ; but attention may be directed, in the first in- 
stance, to the petition, and the Commissioners' forms 
and directions relating to it. 

The 1st General Eule applicable to the petition is the Proceedings 

^■^ •*■ tobecom- 

5th, which directs, "That the proceedings under the ™^cedby 
Act shall be commenced by petition, according to the ^^^^^ ^^' 
form to be settled by the Commissioners, and it is to be att^ey, 
signed by the petitioner or his attorney, and shall be ^^ verified. 
accompanied by an affidavit, verifying the material 
facts." 

The 6th Rule, providing for a case not likely fre- 
quently to arise, namely, where a party presents a 
petition himself, and not through a solicitor, we shall 
altogether disregard. 

Under the 1st Rule the Commissioners have fixed the Title of peti- 
tion, 
forms of petitions, and have issued directions in reference 

to them. The preliminary directions require, that the 

petition shall be entitled in the matter of the estate 
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of the party whose property it is sought to sell; 
thus: — 

" In the matter of the estate of A. B., 

"Owner." 
Q)romeiice- ^(j that the Commencement of the petition, if by an in- 
cumbrancer, shall be : — 

'* The petition of C. D., an incumbrancer, on land.*' 
If the petition be by the owner, the title should be : — 
" In the matter of the estate of A. B., 

** Owner and petitioner." 
In all cases, the further proceedings in the matter 
should be entitled similarly to the title of the condi- 
tional order pronounced in the matter. 
Amended In casc of death, or other change in the names of 

title in cases ' ° 

^^death, either owner or petitioner, the name of the new party 
should appear in the title thus : — 

" In the matter of the estate of A. B., petitioner, 
(now deceased), and CD., his heir-at-law ;" 
(or other title, such as devisee, assignee, &c.) 

If the petition be presented to sell the estate of a 
party who had taken the benefit of the Insolvent 
Debtors' Act, it should be entitled thus : — 

** In the matter of the estate of C. H. Lawder, 
Provisional Assignee of the estate of A. B., Owner." 
If a creditor's assignee had been appointed in the 
Insolvent Debtors' Court, his name should be substi- 
tuted for that of the ofBlcial assignee. 
In cases of DiflBlculty may jfrequently arise in determining wlio is 

difficulty as »« • i 

to owner- the *^ ovmeTy yet there is an absolute necessity in all 
cases that the owner be accurately determined. On 
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this point, the observations of Baron Eichards, in the 
case in which J, M, Kennedy y was petitioner, and Sir 
John Bv/rhf Bart., was erroneously stated to be the 
owner, are most important. He observes that ** In 5f°^'^®.°J 
this case a person is stated to be ' ownee,* who has no ^^ ^^® 
more title than any other person in the community. It 
is very important that the owner should be stated cor- 
rectly, as confusion of a very inextricable kind might 
arise, if carelessness in the title of the owner were to be 
allowed; and if we were to change the title of the 
petition from week to week, absent parties might be 
misled, and great difficulties be occasioned. If 
there be any doubt as to the owner, the petition 
should be specially entitled, * In the matter of A. B., 
C. D., or E. P., some or one of whom is owner,* and 
then there could be no substantial difficulty.'* The 
petition in that case was dismissed. — 2 I. Jur., 122. 

"Where the owner had sought the benefit of the Insol- where 

° owner bad 

vent Debtors* Act in England (although he was not^^^"^i- 
discharged under that Act), the petition not having 
been entitled in the name of the official assignee as 
owner, nor the facts connected with the insolvency dis- 
closed in the petition, it was dismissed with costs per- 
sonally against the solicitor. — In re Mshetfs Estate ^ 2 I. 
Jur., 353. 

The petition should be carefully prepared, as the 
Commissioners will not usually allow it to be amended, 
but wiU dismiss it, and leave the party to present a new Petition 

' r J r ^ ^ should be 

one ; and especial care should be taken that the petition justified by 

^ ^ abstract. 

and schedules are justified by the abstract of title. 

c 2 
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The Petition. 



It should ap- 
pear by pe- 
tition whe- 
ther an 
infant, idiot, 
lunatic, or 
married 
woman were 
interested in 
property. 



Should the Court permit any amendments to be made, 
the costs thereof will not be allowed without special 
order. 

It should appear by every petition whether the peti- 
tioner knows, or has reason to suppose that any person 
interested in the premises to which the petition relates 
is an infanty idiot, lunatic, or married woman ; and if so, 
he should state, so far as he is able, the names and ad- 
dresses of the guardian, or committee of the estate and 
person, or husband of any such person. 

The following are the forms of petitions, and general 
directions accompanying them, issued by the Commis- 
sioners, with the General Eules. 



No. 1. 
Form of pe- 
tition for 
sale by 
owner. 



In the Matter of the^ 
Estate of William 
Howard, of Bal- 
lindeny, in the 
County of Cork. 



To the Commissioners for Sale of Incumbered 
Estates in Ireland. 



The petition of William Howard, an owner of land, 

Sheweth, 

That he is owner, a^ tenant in fee, of the premised described in 
the first part of the first schedule hereunto annexed, under the title 
set forth in the abstract accompanying this petition, and that he is 
in possesion and receipt of the rents and profits of the whole thereof, 
under his said title, ance the 1st of January, 1835. 

That he is owner, as tenant for his life, of the premises described 
in the second part of the first schedule hereunto annexed, under the 
title set forth in the abstract accompanying this petition ; and that on 
the 15th oi June, 1830, he entered into possession and receipt of 
the rents and profits thereof^ and he is still in receipt of every portion 
thereof^ excq)t the lands of Ballintoye and Garraneb^. 
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That William Johnson, of the city of Dublin, entered into receipt 
of the rents and profits oi Ballintoye, under an elegit, on the 20th of 
April, 1844, and has continued in the receipt thereof to this date ; 
and that George Symons entered into receipt oi the rents and profits 
of Grarranebeg, on the 5th of March, 1845, under the mortgage in 
the abstract stated, bearing date the lllii of May, 1849, and is still 
in receipt thereof. 

That the said premises are subject to several incumbrances set 
forth in the second schedule hereunto annexed, and that there is not 
any suit or matter depending in any Court of Equity in relation to 
the ]n%mises, or any part thereof or in relation to the receipt of 
the rents and profits thereof! 

Your petitioner therefore prays that the premises, or such 
part thereof as the Commisaoners shall direct, may be sold, 
and that the petitioner may have such further relief in the 
premises as to the Commissioners shall seem meet 

The petition shall contain a schedule of the property of which a General 
, . , . . directions as 

sale IS sought, stating : — to schedules 

««, .. ,,», .» *. to petition 

Ist — ^The denommation of the land, or m the case of mcor- schedule of 

poreal hereditaments, a full and complete description thereof. P^^P^^y- 

2nd. — ^The head-rent, or qidi-rmt, if any, to whidi the property 
or any part thereof is liable, and the gale-days ; and, if held 
by lease, the particulars thereof and the gale days ; and, if 
hdd by lease in perpetuity, the circumstances of the property 
with regard to renewals. 

3rd. — ^The arrears, if any, of head-rent or quU-reiUy due up to 
and including the last gale-day. 

4th. — The tenants' names. 

5tli. — ^The date and description of the instrument, if any, under 
which each tenant holds, and the tenure of each tenant, and 
whether any timber or trees on the land belong to the tenant, 
or are churned by him. 

6tii. — ^The extent and description of each holding or farm. 

7tli. — ^The annual rait 
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8th.— The gale-days. 

9th. — ^The arrears due up to last gale-day, mdnsiye. 

10th. — Observations; relating, for example, to the character 
and capabilities of the estate proposed to be sold, to the lia- 
bility oi the estate to any arrear of tithe rent-charge, or to 
any charge for money borrowed under the Acts for promoting 
the Drainage of Lands and the Improvement of Navigation 
and Water Power, in connexion with sudi Drainage ; or the 
Act to fjEualitate the Improvement of Landed Property in 
Ireland, or imposed thereon nnder the provisions of the La- 
bour Rate Acts, and the Acts for the Relief of the Poor ; or 
to any other special matter affecting the circumstances of the 
premises proposed to be sold, and the charges affecting the 



Schedule of It shall also contain a schedule of all charges and mcumbrances, 
incum- 
brances, whatever, affecting the premises, and each and every part thereof, 

specifying: — 

Ist. — ^The date of each incumbrance. 

2nd. — ^The name of the party entitied to the same. 

3rd. — ^The manner in which such charge was created, whether 
by will, settiement, or mortgage, judgment or otherwise. 

4th. — The sum due ior principal on each incumbrance. 

5th. — ^The annual rate of int^^st payable in respect of each 
charge or incumbrance ; the day or days of payment of the 
same, if there be any specially appointed for that purpose ; 
and the amount due for interest up to some certain day to be 
named in the petition ; or, in the case of an annuity, the 
arrears up to and including the gale-day next before the pre- 
senting of the petition. 

6th. — Any special circumstances ; such, for example, as any 
proviso respecting the rate of interest or the terms on which 
an incumbrance may be paid off, or an annuity redeemed, or 
any exemption of a portion of the premises from the whole 
or any portion of the incumbrance or the liability of any 
other property, or of any person, to pay any incumbrance. 
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whether in exoneration of the premises or otherwise ; distin- 
guishing whether the estate proposed to be sold is primarily 
liable to the incumbrance, or only by way of guaranteeship 
or suretyship. 

The petition shall be accompanied by a concise abstract of the title Abstract of 

title by 
to the premises, and by an affidavit by the petitioner or his attorney, owner. 

that he has read the petition, including the schedules, and also the 

abstract of title accompanying the same, and that he believes the said 

petiti<m and schedules to be true, and that he believes the abstract to 

be a correct and fair abstract of petitioner s title. 

The deponent must sign the petition, and each schedule, and the 

abstract of title. 



In the Matter of the ' 
Estate of William 
Howard, of Ballin- 
deny, in the Co. of 
Cork. 



No. 2. 
Form of pe- 
tition by in- 
To the Commissioners for Sale of Incumbered cumbrancer. 

Estates in Ireland. 



The petition of James Johnson, an incumbrancer on land, 
Sheweth, 

That on the 17th December, 181 0, James Howard, of Ballindeny, 
in the county of Cork, merchant, since deceased, conveyed the lands 
mentioned in the first schedule hereto, in fee, to one Henry Dillon 
and his heirs, by way of mortgage,' to secure the sum of £10,000 
with interest, at the rate of 5 per cent per annum, payable 25th 
Haich and 29th September. 

That the said James Howard had such an estate or power over the 
pRmises as enabled him to execute the said mortgage. 

That your petitioner is now the owner of the said mortgage, as ap- 
peao by the abstract of title herewith lodged. 

That William Howard, of Ballindeny, is now the owner of said 
lands, as tenant for life thereof. 

That on the 5th of May, 1838, one John M^Namara filed his bill 
ia the Conit of Chanceiy in Ireland (among other purposes) to reco- 
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ver a certain chaig« of £5,000 affecting the premises, and to which 
the said John M^Namaia claimed to be entitled. 

That a receiver in said cause is now in the receipt of the rents and 
profits of the premises, except the lands of Ballindeny, which are in 
the possession of the said William Howard. 

That a decree to aoooont in the said cause was pronounced on the 
16th June, 1843, a copy of which is annexed hereto. 

That the Master in the said cause made his report, bearing date the 
3rd of August, 1847, a copy of which is annexed thereto. 

That the said report was confirmed, and a decree pronounced in the 
said cause, on the 18th of November, 1847, a copy of which is an- 
nexed hereto, and that no person intends to object to the said decree 
and report 

That the sum of £12,500 is now due on foot of the said mortgage, 
together with interest, since the 29th of September, 1849, the gale 
day up to which interest is computed. 

That your petitioner is not the first incumbrancer on the said pre- 
mises, and that he has in a schedule, hereto annexed, set forth the 
other incumbrancers affecting the premises, and in whom the same 
are vested, according to the best of his knowledge, information, and 
belief! 

Your petitioner prays that the premises, or a competent part 
thereof, for the discharge of the incumbrances affecting the same, 
may be sold ; and that your petitioner may have such further 
relief in rdation to the matters aforesaid, as to the CommissionerB 
shall seem meet. 
General Xq this petition must be annexed a schedule of the lands proposed 

to be sold, which shall be in the same form as the schedule to a peti- 
tion by an owner, so fieu* as the information of the petitioner shall 
enable him to give the same ; and also a schedule of the incum- 
brances affecting the premises, so fSu- as petitioner is acquainted with 
. the same, and copies of the decrees and reports made in the pending 

Chuioeryde. suit in Ghanceiy. The petition must be accompanied by an abstract 
crees and re- 
ports to ao- of petitioner's titie, and by an affidavit by petitioner or his solicitor, 

petiS^T ^^^ ^^ ^^^ "^^ ^^ ^^ petition, and s^^iedules, and abstract ; and 
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that the petition mclnding the schedules is trae to the best of depo- 

oent*s knowledge, infonnation, and belief; and that he believes the 

tbstract to be a fair and true abstract. 

The deponent must sign the petition and each schedule, and the 

abstracts of titie. 

Where an application for a sale of any land or lease has been dis- Where ap- 
plication had 

misBed with costs by a competent tribunal ; upon application by the been dis- 
missed. 

same party for a sale of such land or lease, or any part thereof he 

shall by hid petition state that such costs have been paid, and when, 

and to whom, and verify such statement by affidavit 

That every petition for sale, whether by an owner or incum- Petition 

•^ "^ should state 

biBDoer, shall state whether there is any suit or matter depending in all particu- 

_ ._..,. , . , « larsastoex- 

any Court of Eqmty m relation to the premises or any part thereof isting Chan- 

or in rdation to the receipt of the rents and profits thereof; and if JJ'I^^S^ 

there be any such suit or matter, it shall state in what court such 

salt or matter is depending, and a short description of the titie 

thereof and to what state such suit or matter has reached, and what 

dedarations, inquiries, or proofs have been made under any decree or 

order in such suit or matter, and whether the petitioner, or any other 

person to his knowledge, objects to the decree or to any finding or 

pro(^ under it, as erroneous or proper to be reconsidered. 

In setting forth the schedules of tenancies, leases, agreements fbr Farther di- 
leaaes, and incumbrances, the owner shall indude all such as he to schedules 
knows and believes to be claimed by any person, although he may P®^**o°- 
(fispnte the validity of such daim ; and in the column of observa- leases. 
tions he may state how far he disputes such claim. 

The attorney presenting a petition for an incumbrancer, ought to Documents 

be prepared with the documents showing the existence of the incum- to incum- 
brance re- 
bnmoe and of petitioner's titie thereto, as the Commissioners may quired. 

require to inspect them before fiating the petition under rule. 



It wOl be seen by the foregoing forms and directions Remarks 

. . upon the 

Uiat the petition of the oioner can be comprised in a few fonn of pe- 
sentences, stating, viz. : — 
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By owner. 



By incum- 
brancer. 



1. — ^The ownership of the property (referring to the 
detailed statement of his title, accompanying the peti- 
tion). 

2. — That the property is subject to incumbrances (set 
forth in the schedule). 

3. — That there is no Receiver over any portion of the 
property, the whole of which is in the petitioner s pos- 
session ; or if the facts be so, that there is a Receiver or 
mortgagee, or other party in receipt of the rents, and 
stating concisely the cause or matter in which such re- 
ceiver was appointed, and the stage in which the cause 
or matter is. 

4. — That there is no person interested in the pro- 
perty labouring under disability y viz. : — an infant, idiot^ 
lunatic, or married woman ; or, if there be any such, 
their names and interests, and their guardians or com- 
mittees, if any. 

5. — That the petitioner is desirous to have the pro- 
perty sold to pay the incumbrances. 

There is very little variation in the form which will 
be used by an incumbra/ncer. It should state : — 

1. — The nature and particulars of the incumbrance in 
respect of which a sale is sought (referring to the sche- 
dule for the property affected). 

2. — ^That the party creating the incumbrance had 
such estate or power over the premises as enabled him. 
to cha/rge the property. 

3. — That the petitioner is the otoner of tlie incum- 
brancCf referring to the statement of title accompanying 
the petition to evidence the statement. 
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4. — ^That the person stated to be the owner of the 
property affected is such owner in fee, or for life, or as 
assignee of another party, as the case may be. 

5. — ^That there is no Recevv&r over any portion of the 
property which is in the owner^s possession; or, that 
there is a Receiver or other party in receipt of the rents ; 
and detailing concisely the cause or matter in which 
such receiver was appointed, and the state in which the 
cause or matter is. 

6. — That there is no person interested in the property 
labouring xmder disability; or if there be, the name and 
interest, and the names of the guardian or committee. 

7. — That there is due on foot of the petitioner's in- 
cumbrance (state principal and interest to last gale day, 
and costs). 

8. — That the petitioner is (or is not) the first incum- 
brancer, and that there are (or are not) other incum- 
brancers (stated in the schedule). 

9. — That the petitioner desires to have the property 
sold for payment of the incumbrances affecting it. 

In preparing the draft petition, it may be convenient 
to divide it into the different heads here pointed out, 
and to see that it contains the statements required. In 
the preparation of the schedules difficulties occur, and 
the following suggestions may be of use : — 

In preparing the schedule of incumbrances, the Kegis- Schedule of 
try search, obtained for the purpose of preparing the ab- bra^ to 
stract of title, should be examined, and the incumbrances Registry 
appearing in it stated ; a careftd search and abstracts ^*"^* 
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i^mCT^- 8^<^^^ ^ made in the office for the r^istration of 



"*^l"^ judgments registered or re-registered against the aumer 



judgments ; 

andjudg. 

mentnul 

and his immediate predecessors for the last twenty years, 
and for recognizances, crown bonds, &c., from Ist No- 
vember, 1844. It may be here remarked, that the 12th 
General Rule provides, " That the statements in any 
petition shall not constitute an admission of the validity 
of any claim stated therein, or of any particular sum 
being due in respect of any incumbrance, save daims 
and sums expressly admitted by the petitioner, 
pro^y.**' ^ preparing the schedule of property, the receiver's 
account, if the property be in the Court of Chancery, 
will assist. In general, the denominations can easily 
be discovered; and having learned the names of the 
several townlands, and the baronies in which they are 
situated, the exact contents and Ordnance and Poor 
Law valuations can be easily ascertained by reference to 
Mr. Griffith's valuation, which can be inspected at his 
office in Baggot-street, or at the County Treasurer's, or 
obtained from the Clerk of the Union in which the pro- 
perty is situate. 
whSHe ^ i^ere be a suit pending in the Court of Chanoery 

m^^^ ^^ ^^' ^ ^^®» there will be little difficulty in preparing the 
petition, as the bill will, most probably, contain a ftill 
statement of title to the property, and to the incum- 
brances on it ; and, with a slight alteration, it can be 
easily converted into an abstract of title. A reference 
to the last receiver's account, in case there be a re- 
ceiver over the property, will afford sufficient informa- 
tion as to the lands and tenants' names. 
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Having procured the necessary information, there will ^ pe^fra 
be Httle difficnlty in preparing the draft of the petition JJIkSSS'* 
from the form given by the Commissioners ; it has been 
shown to be extremely simple, and the directions ac- 
companying it must be clear and intelligible to auy soli- 
citor. But B& there may be some question more pro- 
perly the duty of counsel to consider, either as to the 
ownership or incumbrance, the solicitor shonld send a fair 
draft x)etition and abstract to counsel to settle, and he 
will be entitled, in his costs, to that expense. Gene- 
rally a fee of £2 2s. would be sufficient, if the case J^ Fee to 

•^ ^ ' counsel. 

nmpl€y but, if any question of difficulty is involved in 
it, the Taxing Officer will take that into account, and 
aIlo"w a larger fee in proportion.* 

The directions require that every petition should ^^®o^®" 
state whether the petitioner knows, or has reason to sup- dS^cSs. 
pose, that any person interested in the premises to 
which the petition relates is an infa/rd, idiot, lunatic, or 
married woman, and if so, that he should state, so far as 
he is able, the names and addresses of the guardian or 
committee of the estate and person, or husband of such 
person. 



By some oversight both the forms given omit the^^J^J**^ 
allegation which would comply with that direction. 1^^ ^^' 



The statement usually adopted is, " That petitioner does ^. 
not know, and has no reason to suppose, that any per 



* SoUeitars are entitled to hare the petition settled by counsel. See note 
at end of adiednle of fees, by which it is provided that a fee to counsel 
sbovld be allonred for (amongst others) ^^ perusing and settling the draft 
p e Ht i am .'* The Taxing Oflicer will, in every case, allow against the fund a 
fee of two guineas. 



neces- 
sary' in peti- 
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son interested in the said premises is an infant, idiot, 
lunatic, or married woman" (save as herein-before 
stated, or otherwise, as the case may be). If there be 
any snch parties interested, of course it should be stated 
in compliance with the direction. 
M^to^S- Another important direction is, that which directs it 
^^?r pro- ^ ^ stated whether there is any suit or matter pending 
^^^^ "^ in the Court of Chancery, the title of the suit or matter, 
and to what state it has reached ; whether merely a bill 
filed, or bill and answer, or decree for an £UM3ount; and 
whether a receiver appointed in the suit or in a matter ; 
and whether any declarations, inquiries, or proofs have 
been made imder such decree, or imder any order in 
such suit or matter; and whether the petitioner, or any 
other person to his knowledge, objects to the decree, or 
to any finding or proof thereunder, as erroneous, or 
proper to be reconsidered. 

This should be attended to ; and it should be borne 
in mind, that if there be no such suit or matter, a 
statement to that effect is necessary, and could be given 
in a few words, to this effect : — 

" That there is not any suit or matter depending in 
any Court of Equity in relation to the premises ordered 
to be sold, or any part thereof, to the knowledge of th& 
petitioner." 
fora^f Printed forms of schedules, both of incumbrances and 

scheduiei. centals, to be annexed to the petition, can be had at 
any law stationer's, and by adopting them much trouble 
will be saved. 

It would meet the requisites of some of the by-rules 
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of the CommissioiierB, and make the petition more per- 
fect, if at foot of the schedule of the lands a short 
index were added, in the following form : — 



TOWNLANn SUBVEY AND VALUATION. 



Coonty in 
which 

Property 
sitaate. 



Name of 
Towiiland. 



Barony, 
Parish, and 
Poor Law 
Electoral 
Division. 



Quantity 

per 
Ordnance 
Survey. 



Ordnance 
Valuation. 



Poor Law 

Valuation. 



Index to 
townland 
survey and 
valuation. 



When the county and harony in which the property 
is situate are known, the information necessary to fill 
up this index can (as already shown) be easily obtained 
at a few shillings' expense, the costs of which the soli- ' 
citor will cle^ly be entitled to ; and if the tithe rent- 
charge and quit-rent be stated in separate columns in . 
this index, it will save a great deal of after trouble, and 
render the petition much more complete. 

The draft petition being prepared, the sohcitor will Jf^" Suon 
require dupUcate copies for the use of the Court. The ^^^i'®^- 
Commissioners' directions provide, that if the petition 
be signed by counsel, it is his duty to see " that the pe- 
tition and schedules are justified by the abstract, and 
that the abstract is drawn in a Mr and concise 
form." 

The petition and each of the schedules must be signed 
by the petitioner, if he is to verify the petition ; or by 
his Solicitor y if the affidavit is to be made by him. 
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Afl^yit The Commissioners' directions require, that the peti- 

petition. tion should be accompanied by an affidavit of the 
petitioner or his solicitor, that he has read the petition, 
and schedules, and abstract of title ; and that he believes 
the petition and schedules to be true, and the abstract 
of title to be a correct and fair abstract of the peti- 
tioner's title. The following form of affidavit has been 
found to answer, engrossed at foot of the petition and 
schedules : — 

Form of affi- In the Matter of the Es-^ E. E., of , the 

tate of A. B., Owner, I petitioner in this matter (or 
^;rj?<w^« CD., Petitioner. J solicitor for the petitioner), 
maketh oath and saith, that he has read the foregoing 
petition and schedules, and the abstract of title accom- 
panying same, and saith he believes the said peti- 
tion and schedules to be true, and the said abstract to be 
a correct and fair abstract of deponent's (or petitioner's) 
titie. 

Sworn before me, &c. 

^^™P ^^ There is no stamp upon this or any other affidavits or 
documente documents used in this Court, but if it be made in the 

used in tais ' 

co'^*- country, the following by-rule, dated 11th April, 1850, 

should be attended to : — 

tion^'ve^Bd " The Commissioners direct that no petition verified 

ter^ExtSOT- ^fore a Master Extraordinary in Chancery shall be 

^^* received in the Office, imless the petition and abstract 

of titie be signed by the person verifying the same, and 

the following words at foot of the petition and abstract 

(as the case may be) : — * Referred to in the affidaoit of 
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A.B,, stpom be/ore me, this da/y of , 1850. 

' C, B.y Master Exi/raordinmy,^ " 

The Commissioners have directed that no petition shall ^u^^^nd 
be received unless each page of the schedules thereto is \i^l^^, 
accurately totted, both in the original and copy for the 
use of the Commissioners, and the gross amount of the 
rental and incumbrances, and interest (when it can be 
ascertained) shall appear at the end of each schedule. 

The schedule of incumbrances should state the names uwum- 
of the mortgagor, conuzor, or other party creating "^°®®* 
the charge : and the columns of incumbrances and 
interest should be totted so as to show the total amount. 

In doing this the petitioner must avoid the common 
error of adding annuities to gross sums : arrears of annui- 
ties must be added in with gross sums, but the annuities 
themselves should be placed in a separate column. Care- 
lessness in the preparation of this schedule will disen- 
title the petitioner to his costs. 

Copies of documents accompanying the petition should copies of do- 

^ ^ •'^ '^ cumentsto 

not be fastened to the petition, but tied up separately accompany 
and properly indorsed ; and it will be convenient that 
all documents, except the petition and schedule, and 
copy thereof, should be written on brief paper and tied 
at the left comer; and on no accoimt should the paper 
be writt^i on both sides. 

The General Rule (No. 4) directs that petitions, affi- Pap«r <>« . 

^ ^ r > yfY^f^Yi peti- 

davits, and other documents to be filed in Court should tion and 

other docu- 

be written on foolscap paper, bookwise, and that each page S^^^*® ^ 
should contain three folios of ninety words each j this Court should 
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was found not to answer, and paper specially designed 
was made and is now in use for petitions and attested 
copies of documents, and is tlie proper kind to be used, 
but in case of copies of deeds, decrees, reports, and other 
documents to accompany the petition, the Commiflsion- 
ers find that it is more convenient to have them, as now 
required, written on brief paper, front pages only, and 
tied at left-hand comer. 
MhSe^"^^ Subsequent to the last " further directions," a further 
aSS^l^re- ^y-^*^® ^^ ^^^ C<^^t ^^ ^^^^ issued, dated 18th March, 
Kshoiid 1S^0> by which it is ordered "that no petition shall 
ciUy S2*en- henceforth be received with which, in lieu of the second 
ofii^m^^ schedule of incumbrances, there shall be lodged a copy 
intSe^^d of a report of a Court of Equity, imless each petition 
S. "^ shall explicitly set forth the entire amount of incum- 
brances stated to be found due by said report, for prin- 
cipal, interest, and costs. 

THE ABSTRACT OP TITLE. 

upon the ub- I^ the petition be by the owner y the abstract accom- 
lodged by an pauyiug it should be a concise statement of title to the 

owner. 

property: the better course is to lodge, in the first in- 
stance, such a statement as he would furnish to a lender 
or purchaser, and it is only necessary to say that he 
should be as accurate as if he were so furnishing his 
title ; as, at a subsequent stage of the proceedings, the 
Commissioners examine the abstract as minutely as any 
lender or purchaser's counsel would do. 
d^?*^^ Where it becomes necessary to make out an abstract, 
the first step should be to procure the deeds relating to 
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the tj-tle of the estate ; if all of them cannot be had, 
some of them must be forthcoming, or copies, which 
probably will recite others ; and with any clue of that 
description to the names of the lands and former owners, 
a careful search should be made in the Begistry (Mce, Registry 

aeftrch. 

for at least sixty years back, and the several deeds 
which appear on record affecting the property sought to 
be sold should be abstracted. If it be certain that the 
origiiial or a copy cannot be obtained, the petitioner's 
solicitor would be justified in at once taking out an Attested 

•' ... copies of 

attested copy of the memorial ; but if the original or memorials. 
copies were afterwards forthcoming, he might not be 
allowed the expense of the memorials. 

One of the directions of the Commissioners is, ** That ^?^f"- 
in preparing the abstract of title, either to land, or to an abs^^tS 
ineumhnmee accompanying a petition by an owner or in- **^®' 
cumbrancer, it is not necessary to go back earlier than 
the earliest deed creating an incumbrance still affecting 
the premises." 

This, it will be remarked, relates to the abstract sent 
in with the petition ; but as a perfect abstract of title 
will be required in the course of the proceedings, it 
would, it is suggested, be prudent to search back at least 
sixty years, in case the petitioner's solicitor has no reason 
to know that there is an abstract of title in any of the 
parties' possession. 

This Eegistry search should be against the lands, and ^^^ 
also for the acts of the owner and his immediate prede- SSdfor aS^* 
cessors. It will be desirable to preserve the evidence 
of having made this search by keeping the extracts to 
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support the charge in the costs, and to show the exact 

dates of the registry of each deed, which must appear on 

the ahstract.* 

Prero^ Uve ^ scaTch in the Prerogative Court for any wills that 
^^^* may have relation to the estate, or the charges on it, 

will also be necessary. 
Abstract by ^^ option is given to the ineumhrancery either in the 

incumbran- r o ' 

**'• first instance to lodge a perfect abstract of title to the 

estate, or simply an abstract of his title to the incum- 
brance. 

If he adopt the course of presenting an abstract of 
title to his incumbrance, it shoidd be very short indeed ; 
' for instaifce, if it be a mortgage granted to himself, he 
will merely recite the mortgage, and claim to be enti- 
tled to it. If the petitioner be the assignee of a mort- 
gage, he will recite the original mortgage, and the 
assignment of it to himself, and in the same way if he 
claims as deriving from any party through a will, or as 
administrator or executor, or by any other derivative title, 
he should state the original incumbrance, mortgage, or 
judgment, and show by what right he claims to be en- 
titled to it. A perfect abstract of title to the property 
will be required in a subsequent stage of the proceedings, 
even when the petition is presented hjaaiTWumbrancer; 
but, if he has not a perfect abstract, it would be the 
safer course for an incumbrancer not to incur the trou- 
ble and expense of makiug out one in the first instance, 
as it may afterwards turn out that either the owner or 

• The costs allowed for the Begistry search are 68. 8d. for each hour actu- 
ally and necessarily employed ; bat in no case to exceed £1 68. 8d. per day. 
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some incumbraiicer has a sufficient abstract of title to 
the property. 

So much difficulty was experienced by the Commis^ Commis- 

" sioners' 

sioners in procuring the attention of solicitors to the directions. 
several rules and directions which they were compelled, 
from time to time, to issue, relative to the preparation of 
the Abstracts of Title, that in I^ovember, 1851, the form 
of an abstract was published, under the authority of the 
Court, preceded by a reiteration of many of the by* 
rules, which it was found were constantly neglected. 

Especial attention is therefore required to these 
rules and forms, which are very explicit; they direct 
that — 

" In preparing abstracts of title the following rules 
should be observed : — 

" The abstract of title, previously to its being lodged, 
and all amendments thereof after it has been lodged, 
shall be verified on oath. 

*^ The abstract should be headed with a precise state- 
ment of the lands, and the interest therein to which title 
is to be deduced ; and this heading should not contain 
any reference to the petition or order for sale, but the 
latter document should be annexed to the abstract. 

" Where there are distinct titles to several estates, they 
should be deduced separately, imder distinct heads, up 
to the point at which the titles are imited. 

" All abstracts are to be fairly written on small^ief 
paper, on one side only. 

'< The date of each instrument, and the time of its 
registration, with its book and number in the registry, 
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commis- are to be placed in the outer margin ; and if the instni- 

sionen* 

directions, ment be not registered, that fact should be stated there. 
At the end of the abstract of each deed, it should be 
stated hy whom it was executed ; and where the deed is 
in exercise of a power, the formalities of the execution 
shoidd be described; and when enrolled, or acknow- 
ledged by a married woman, such fact shoidd be stated. 
In the case of a will, it should be stated how it was ex- 
ecuted, and how attested. In abstracting a will, the 
date of the probate shoidd be placed immediately under 
that of the will, and the fact and date of the testator's 
death should be added in its proper place. 

** The date of the decease of each successive owner 
should be stated. 

" In abstracting, all duplicate words and redundances 
are to be omitted ; with this exception, the following 
parts of a deed should be abstracted fully : namely, the 
parties ; the recitals, except where they are recitals of 
deeds or facts previously abstracted ; the statement of 
the contract ; the habendum, and uses and trusts ; any 
powers which were exercised. It is sufficient merely to 
indicate the other clauses of the deed, but no clause 
should be entirely passed over. 

*' In abstracting recitals of deeds already abstracted, 
they should be stated thus : — 

"Eeciting the abstracted indenture of 8th July, 
1791 [p. 10]. 

" The parcels should be described by referring to the 
heading of the abstract, unless the mode of description 
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yaries in material points, in which case the substance 
of the variation should be stated. 

" Any exceptions or observations should be accurately 
stated/' 

The following form of Abstract of a common mort- Form of 

^ Abstract, 

gage will point out what is meant. 

Bt Lndentuile between the said John Stokes, of the one 2i8t October, 

' 1816. Regis- 

part, and William Hartigan, of New Eoad, in the teredon the 

^ ' ^ ° ' . 23rd Oct., 

county of Sligo, of the other part. ^\ ^^^ 

Reciting the abstracted deed of 7th November, i44,77i. 

1812 [p. 9]. 
And eeciting a contract for a loan of £8,000. 
It is Witnessed that in consideration of £8,000, paid 
by the said William Hartigan to the said John Stokes 
(receipt acknowledged), the said John Stokes did 
grant and release unio the said William Hartigan (in 
his possession then being) : 

All the lands and hereditaments stated at the 
head of this Abstract, by the same descrip- 
tion as in the last abstracted deed. — {Or- 
ddna/ry general words J) 
To Hold the same unto and to the use of the said 
William Hartigan, his heirs and assigns for ever. 
Pkoviso for redemption on payment by the said John 
Stokes, to the said William Hartigan, of £8,000, 
with interest at 6 per cent., on the 21st April, 
1817. 
Peoviso for quiet enjoyment until defaidt. 
Pboveso reducing the rate of interest to 4| per cent., if 
paid within thirty days, and to 5 per cent., if paid 
within two months. 
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CoYwsfASTS by John Stokes for seizin in fee, good HtLe, 
quiet enjoyment, free from incumbrances, and ftirther 
assurance. 
PowEB enabling the mortgagee to sell if the interest be 
Hiree months in arrear, or if the principal and inte- 
rest should not be paid within six months after demand. 
Executed by John Stokes, but not by 
William Hartigan. 
'* If the title be derived under an exercise of the power 
of sale, it should be stated more fiilly ; and the inciden- 
tal powers of giving receipts, &c. should be stated. 

" "Where the Commissioners direct the solicitor to lay 
the abstract before counsel, he should instruct counsel to 
advise on the following points : — 

1st. Whether (ind^endently of the Incumbered 
Estates Act) the Abstract discloses a good title 
to the land or lease ordered to be sold. 
2nd. In whom does the Abstract show the title to 

be vested. 
3rd. What charges appear by the Abstract to aflfect 

the land or lease. 
4th. In whom each charge appears to be vested. 

And 
5th. To direct suitable registry and judgment 
searches, both as to title and incumbrances. 
** It has frequently happened that from the omission 
of the 2nd, 3rd, 4th, and 5th of the above heads in the 
instructions to counsel, the Commissioners have dmved 
but little benefit from the opinion. 

"In friture the costs of obtaining an opinion will 
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only be allowed in these cases, in which it is obtained 
upon an the above heads. 

" An index should also be appended denoting at what 
page of the Abstract the abstracted document is to be 
found." 

The foregoing rules and forms have reference princi- 
pally to an abstract of title prepared in the ftdl or 
complete form, for the purposes of obtaining the Com- 
missioners' directions for searches previous to the sale. 

It has been already remarked, that it is not necessary 
that the abstract accompanying the petition, in the first 
instance, should be so prepared, though it is the more 
advisable course. The instructions of the Commissioner 
to submit the abstract to counsel, refers altogether to 
the direction of searches preparatory to the sale. 

The abstract, however, having been prepared, it 
should be signed by the petitioner or his solicitor, if the 
petition is to be verified by him ; as it will be remarked, 
that the affidavit verifying the petition also verifies the 
accuracy of the abstract. 

But one copy of the abstract is required to be lodged 
witii the duplicate copies of the petition. 

Errors in the preparation of the petition and sche- 
dules are not sufficient cause for setting aside a 
conditional order for sale, on the application of an 
incumbrancer. If the amount or priority of an incum- 
brance be incorrectly stated, the proper time to apply in 
reference thereto is, when the Court is settling the final 
schedule. — In re JSa/yes, 3 I. Jur., 192. In re Pwrcelly 
21. Jut., 100. 
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No Abatement, 



Petition 
maybe 
registered 
asa 2ts 
pendens. 



Petition 
maybe 
amended 
beforeorder. 
Material 
amendments 
to be veri- 
fied. Amend- 
ment by 
leave of 
Court. 



No abate- 
ment or 
suspension 
of proceed- 
ings com- 
menced by 
death or 
change of 
interest. 



Having presented tlie petition and abstract, it is, 
under the 7tli General Rule, competent for the peti- 
tioner or any other party interested, to apply fw a certi- 
ficate (which will be obtained from the secretary), that 
such petition has been filed, and upon that certificate 
the presentation of the petition can be registered, as a 
lis pendens, in the proper office. 

Under the 49th General Eule, every petitioner is at 
liberty, until an order shall have been made on his 
petition, to amend the same as often as he may be 
advised ; but after any order shall have been made on 
the petition, no other amendment can be made without 
leave of the Court ; and in aU cases of amendment, the 
material facts, the subject matter of the amendment so 
sought to be made, must be verified by affidavit. 

The petition and abstract having been presented, and 
any of the proceedings detailed in the next chapter 
having been commenced, founded upon the petition, no 
abatement or suspension of proceedings can occur in this 
Court, rendering any further petition necessary. It is 
provided by the 30th section : — 

That proceedings under the Act shall not abate or be suspended hy 
any death, or transmission, or change of interest ; but in any such case 
of death, or transmission, or chaage of interest, it shall be lawfiil for 
the Commissioners, where they see fit, to require notice to be given 
to persons becoming interested, or to make any order for discontinu- 
ing, suspending, or carrying on the proceedings, or otherwise in rela- 
tion thereto, which to them may appear just. 



Practice m The practice in case of owner's death is, to apply to 

caseof death ^ ^ ^ ^ y rr j 

of owner, the Commissioners in Chamber, upon an affidavit stating. 
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the death and upon whom the property devolves, and aa 
order will be made that the proceedings be continued in 
the name of such party, serving a copy of the order 
upon him or her ; and if the party be a minor, upon the 
mother or guardian of such minor. — In re Bolinghrooke 
(m& WBonmll, 7 Aug., 1850. 

"Where, however, the petitioner dies, and there is 
no person before the Court to represent the deceased 
person, the Court will not continue the proceedings 
imder the 39th section. — In re -ST. M. Smithy 2 I. Jur., 
175. 

In that case the petitioner was also the owner, and 
Baron Eichards remarked, that the meaning of the 39th 
section is, that the Commissioners should give the re- 
quired directions when there is any person before the 
Court who is capable of maintaining his petition, or in 
the event of the death of the petitioner, being a creditor, 
that ani/ other creditor may take the carriage of the peti- 
tion upon himself. 

In cases of change or transmission of interest, an where 
application for liberty to continue the proceedings, or change of 
grounded on an affidavit stating the circumstances, 
should be made to the Commissioners, before any fur- 
ther steps are taken. 



D 2 
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CHAPTEE V. 

PRACTICE IN THE OFFICES. — ^IF NO BITLE ON PETITION, HOW 

TO PKOCEED.— CONDITIONAL ORDEE. CAUSE AGAINST 

SAME. — ^MODE OF SHOWING CAUSE. — SHAKING OEDEB AB- 
SOLUTE. — STATING OTHBB PBOCEEDINGS. 

If it be any object to the petitioner's solicitor to avoid 
the necessity for making inquiries at the office to learn 
whether hispetition has beenfiated, he can leave a stamped 
envelope with the Secretary or Kegistrar, entitled in 
the matter, and addressed to himself, and he will re- 
ceive notice when the fiat has been made ; but the soli- 
citor or his clerk can always ascertain, by reference to 
the Secretary, whether the petition has been fiated or 
not. 
How to Ob- AU information required respecting the petition — 
mation m to whether fiated, dismissed, or ordered to be amended, or 
proceedings whether conditional, absolute, or other orders, have 
Court. been made out, or axe lying in the office to have blanks 
filled up — can be ascertained by reference to the Secre- 
tary's office. Full information may also be obtained by 
referring, first to the index of petitions filed, which is 
kept in the General Clerk's office, and secondly to the 
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books on the counter in the B^;istrar's office, which 
contain an index to all proceedings taken in each mat- 
ter, ctnd will show, at one view, what has been done, 
and when, and the dates of aU orders and other pro- 
ceedings. 
If an order be made dismissing the petition, or if the i' "noroie»» 

° ^ on petition. 

Commissioners make " no rule" upon it, aud the peti- ^^^^J™. 
tioner is dissatisfied with the fiat, the course to be *^®^- 
adopted is to lodge a docket, entitled in the matter, 
in the shape of a notice, with the Secretary, to this 
effect :— 

COUKT MOTION.* 



In the Matter of A. B., 
Owner, 

Ex parte C. D., 

Petitioner. 



The petitioner desires to have the 
matter of his petition moved in 
^ Court 

Dated day of 1850. 

Solicitor. 



The Secretary wiU enter this on his list of Court 
motions, and it wiU thus come before the ftdl Court; 
and the petitioner may appear by counsel, if he thinks 
fit, and move the petition, of which it will not be ne- 
cessary to give farther notice. 

If a conditional order be made on the petition, it will 



*It may be here remarked the Commissioners have annocmced the dis- 
tinction they make between full Court and Chamber motions, as foUows ;— 

COX7BT MOTIONS. 

1. To resdnd an order. 2. To vary a flat. 3. To make an order ab6olnt«s. 
4. To appeal against report. 5. To take carriage of proceedings, if not 
founded on delay or default. 6. Motions directed by any of the Commis- 
B to be heard in Coort. All other motiont wUl be heard in Chamber, 
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Conditional be made out, as a matter of coarse, in the office ; and the 

order. 

first duty of the solicitor is to read the draft of the 
order, for the purposes stated in the following by-rule of 
the Court, dated 31st January, 1860 : — 

Draft should Solicitors are requested to read the draft of the conditional 
b^^^u"^?^ order made upon any petition presented by them, previous- to same 
being entered and engrossed, and to satisfy themselves that the 
lands and premises therein mentioned are correctly described, as 
much inconvenience has resulted in consequence of amendments 
having been required by them in such orders, in respect to names of 
lands and otherwise, and the consequent alteration in the order-books 
of the order, after same had been issued. 

The conditional order will direct a sale, unless cause 
be shown within, generally, ten days, if there be any 
suit pending in Chancery, or twenty-eight days if riot 
(or within such other period as the Commissioners 
fix), after service of the order upon the person named 
in it. 
Service of Copics of the Order must be served on the parties 

conditional ^ ^ 

order. named, but not through the Notice Office; personal service 
is not necessary; and in case a party directed to be 
served is out of the jurisdiction, or that service at his 
residence cannot be effected, an order to substitute ser- 
vice will be made in Chamber, upon an affidavit showing 
proper grounds. 

Necessity for It may be here remarked, that the solicitor should 

aacertammg " 

by which ascertain by which of the Commissioners the petition 

Commis- •^ ^ 

sioner fiat bas been fiated. This will be found out in the office by 

made. ' 

reference to the fiat on the petition ; and any applica- 
tion — such as to substitute service, or to disuse with 
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tiie necessity for serving any particular party, and all Application 
Juture applieations in the matter, properly moveable in aervice. 
Chamber — ^mnst be made before the Commissioner who 
fiated the petition. 

The following by-rule of the Commissioners should 
be attended to, in bringing forward any motion in the 
matter : — 

28th February, 1850. — It is hereby ordered by the Commis- Documents 
,. . , , . . « ^ ^ necessary on 

sioners, that each sohcitor having any motion, in Court or Chamber, all applica- 

before the Commissioners, shall be prepared with a copy of the peti- **'**' 

tion, schedule, and abstract of title, or statement of facts, as the 

case may be, and an attested copy of the affidavit, on which he may 

rely, to be used in such motion. 

The conditional order having been served on all par- Time how to 

be computed, 

ties as directed by it, or any substituted service having ist & 2d Ge- 

J ' J °nerai Rules. 

been effected, the time allowed for showing cause will, 
when it is to be computed by days, be exclusive of Sun- 
days, and also exclusive of any of the following days 
that may intervene — ^namely, Christmas-day and the 
three succeeding days, New Year's-day, Good Friday, 
Easter Monday and Tuesday. When the time is to be 
computed by months, it is the calendar month ; and in 
all cases, in computing time, it must be exclusive of the 
first and inclusive of the last day, unless the last day 
be one of such holidays, when the following day must 
be included. 

In case no cause be shown, an affidavit will be neces- Affidavit of 

service of 

sary to verify the services of the order : the affidavit conditional 

•^ " order. 

should recite the order, and show when and how the 
service was effected ; and as in many cases solicitors 



d by Google 



62 Showing Cause, 

for parties in Chancery, and other causes and matters, 
are directed to be served, the affidavit should state the 
fact, that the solicitor served is the solicitor for tiie 
party in the cause or matter mentioned in the order. 
Affidavit not The affidavit of service must be filed in the office, 

to be receiv- 
ed with in- and a copy bespoken, or an attested copy can be brought 

unless notic- in at the same time. There are General Rules in this 

ed \xLjur(U. 

Btowtobe Court (64 and 65) similar to the Chancery Orders, di- 
ExtoSrdi ^^^S ^8,t affidavits shall not be received vpith inter- 
°ary liueations, unless noticed in the jv/raty and providing 

that affidavits taken before a Master Extraordiuary of 
the Court of Chancery (who are authorized under the 
13th section of the Act to take same), must be trans- 
mitted i# a sealed envelope. 

The Notice Clerk, upon examining the affidavit, and 

ascertaining that the time for shovring cause has 

elapsed, will give a certificate of "no cause" hav- 

Certificate of inff been shown; and upon this certificate an abso- 

" No Cause." . 

lute order wiU be made out in the Secretary's office, 
as a side-bar order, and without application to the Com- 
missioners. 
How to pro- The proceeding, where a party is desirous of showing 

oeedin show- 
ing cause, cause against the conditional order is regulated by the 

General Rule, No. 9, which is as follows : — 

That in any case in which a party shall seek to ^show cause against, 
or to set aside any order made by the Commissioners, he shall lodge 
ia notice to that effect in the office, and state at foot, or on the back 
thereof upon what party he requires such notice to be served, and 
the subject matter of such notice shall come on to be heard in due 
course before the Commissioners; and the Commissioners, on the 



d by Google 



Showing Catise. 63 

heiziiig of sadi matter, shall make an order to vaiy, or to diecharge 
the order already pronomiced, or direct a reference to one of the Com^ 
miflrioners, or make such other order as they shall think fit; and 
may order the whole, or any portion of the costs, up to and including 
the hearing of such matter, to be paid by such of the parties as they 
shall think propeily liable thereto. 

The party showing cause should enter his name and Party show- 
address in the Appearance Eook^ pursuant to the 43rd should enter 
General Rule, and if he intends to rely upon an affida- ^ 
Yit or other document, he should, of course, give notice ' ' -/ 
of it, and the notice may he to the following effect : — 



In the Matter of the Estate 

of A. B., Owner, 
Ex parte CD., Petitioner. 



A. B. (the owner), or D.F. (a third Form of no- 

tice of cause, 
party, as the case may be), shows cause 



against the conditional order for a sale, 
made in this matter, on the day of , and the said A.B. 

win rely upon an affidavit this day filed in the proper office, and the 
documents therein referred to as cause against the said conditional 
order being made absolute. 

Dated this day of 
To solicitor. 

This notice should he directed to the petitioner's soli- 
citor, and a copy of it for service, and a second copy to 
lodge with the l^otice Clerk should he brought into the 



The mode of serving notices through the Notice Office Notices— 

, modeofsery* 

is r^ulated by the 44th and 45th General Eules, which ing. 
direct: — 



That any notice or order which may require to be served in any 
matter shall be lodged with such of the officers of the Court as the 
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Commissioners shall appoint for that purpose, and shall be served in. 
manner heremafter mentioned, through the office of such officer, imleas 
the Court, or a Commissioner, when sitting alone upon any matter 
referred to him, shall otherwise order; and such notice or order may- 
be transmitted by the post, by the derk or officer so to be appointed 
for that purpose ; and the certificate of such clerk or officer, of the 
sending by the post of such notice or order, shall be sufficient proof 
that such notice or order was duly served at the time when the same 
would reach the sai4 address in the ordinary course of the post. 
— General Rule, 44. 

That whenever a notice or order shall be lodged in the Notice Office, 
for the purpose of being served, the person lodging the same shall, at 
the same time, bring in and lodge as many copies of such notice or 
order as such person shall require to be served, and shall also at the 
same time bring in and lodge in the office as many covers or envelox>es, 
with a sufficient postage stamp affixed on each, as may be necessary 
for the purpose of transmitting such copies free by post ; and upon 
which envelopes or covers shall be legibly written by the party bring- 
ing in the same the address of the parties respectively on whom sa<^ 
copies are to be served; and it shall be the duty of the officer to com- 
pare such copies with the notice, and to correct the same when 
necessary, and also to compare the address on each cover or envelope 
with the address mentioned at the foot of such original notice, and to 
see that the same is correct. And that all notices to be served through 
the Notice Office shall be lodged in such office before the hour of two 
o'clock on the day upon which it is required that the same shall be 
sent. — General Rule, 45.* 



relied upon If the party showing cause relies on any bills or 

*as cause 

should be answers filed in the Court of Chancery, they should be 

shewn. , . "^ •' . 

stated in the notice ; and the notice should show the 



• The party serving a notice is responsible for its correctness, and the 
Notice Clerk is not required to compare the notices. 
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point intended to be reKed upon. It is not sufficient to 
serve a notice merely stating that a bill, or answer, or 
decree will be relied on ; the particular matter intended 
to be shown as cause against the conditional order 
should be plainly set out ; for if, in consequence of a 
vague notice, relying on bills and answers, the peti- 
tioner should take out copies of them, no matter how 
voluminous, the party showing cause wiU have to bear 
the expense, and the cause will be disallowed. — In re 
E, W, Knox, 2 I. Jur., 147. 

The Commisaoners have held that the party showing 
cause is bound to furnish copies of the documents in his 
possession, on which he relies, on payment of scri- 
venery charges; or that he would be compelled to 
pay the costs of a special application for the pur- 
pose. — Anon, 

It will be seen by the following rules, that, in show- 
ing cause, or m any other proceeding in this Court, all 
Chancery or Law pleadings or documents can be used, 
and that no technical objections to an affidavit will be 
listened to. 

AH affidavits, answers, and all other proceedings that could be Affidavits 

' ^ *' & and other do- 

read and relied upon in any of the superior courts of Law and cuments 
_ usedinEqui- 

Eqmty, may be read and relied upon before the Commissioners, sub- ty or Law 

ject to all just exceptions ; and copies thereof, purporting to be ^^^ °^^ 
attested \fy the proper officer, shall be considered as prvmdfade evi- 
dence thereof (66th General Rule). 

And the Commissioners shall not be bound to reject any affidavit, No technical 
by reason of any irregularity in the heading of the jwra* thereof, or by affidavit al- 
reason of non-compliance with any of the preceding rules (67th °^®**' 
General Rule). 
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A great deal of the valuable time of the Court has 
been expended, since it sat, in hearing motions in which, 
upon the most frivolous grounds, cause was sought to 
be shown against the conditional order; so much so 
that in the general directions of March, 1850, the fol- 
lowing are given : — 

NotluDg will be allowed as cause against making absolute the order 
for sale, unless it shows that the petitioner is not entitled to have the 
lands sold for payment of his demand, under the statute. In showing 
cause, it is a common error to rely too much upon imperfections or 
omissions in the petition, or on the supposed superior merits of some 
other petition. The proper course for the creditor, generaUy, is to 
let the order be made absolute, for the benefit of all the creditors of 
the estate. He may then apply for the carriage of the proceedings, if 
the sale can be more speedily or advantageously conducted, or the 
interests of the owner and creditors be promoted by transferring the 
carriage to him. The petitioner will then be required to amend his 
petition, if it is imperfect or inaccurate ; and the costs of such amend- 
ment will generally not be allowed. 

Injury likely The Consideration of what is sufficient cause against 

to result to 

ownerorpar- a sale is, therefore, limited to this, " Is the petitioner 

ties interest- ' ' > r 

edisnot entitled, imder the Statute, to have the lands sold for 

cause; ' ' 

it may be payment of his demands ?" No matter what supposed 

grounds for *^ •' ^^ 

delay in sale. qj> ybsI injury that may be shown as likely to result 
to the owner or any other party interested, by making 
the order absolute, it should be understood that consi- 
derations of that description are not grounds to prevent 
an incumbrancer availing himself of the provisions of 
the Act ; at the same time, where a clear case can be 
made out for a postponement of the sale — such as the 
owners being on the eve of procuring money to pay off 
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the petitioner and other inciunbrancers, the Commis- 
sioners have made the order absolute, but directed no 
forther proceedings for a limited time. 

The application for a postponement, or to stay pro- Application 
ceedings, however, is quite distinct from " showing ment or de^ 

,, , .. 1-1 1 , « ii , ii /. ii lay should be 

caaise, and it would be by far the better course for the after abso- 
pBrty desiring to postpone the sale to make the applica- 
tion in Chamber to the Commissioner to whom the 
matter stands referred, and if there be substantial 
grounds for it, the fact of the order having been made 
absolute does not make his position worse, 
hi the case of Lord PortarItnaton*s Estates, the cause R«LordPor- 

^ ' tarlington's 

shown as grounds against the absolute order was, that ^^[Jf^'^fJ®® 
Lord Portarlington had made great exertions to improve 
the condition of his property, and had effectually suc- 
ceeded in averting the progress of several Chancery 
roits, in which it was sought to sell the estates, and had 
paid off large chains, which were vested in himself. 
It abo appeared that the rental was about £33,000 a- 
year, and the incumbrances nearly £700,000, but that 
creditors, to whom about £275,000 were due, assented to 
the apphcation to prevent a present sale. The petitioner's 
Rdgment was for a principal sum of £318 only. It 
■ppeared, however, that the entire property was in the 
fwnds of receivers. 
In this case the order was made absolute. Baron Remarks by 

Baron 

wduffds, C. C, remarked, that the Court would be always Bicharda. . 
Jpea to any application to defer sales, but that the very 
sicnmstance of the whole rental being administered by 
"eeeivers brought this case strongly within the policy of 
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the Act, and would, of itself, induce the Court to dis- 
allow the cause. 

^uL'^t -^^ ^^^ he&a. already remarked that it is not cause 
tyof redemp- ^^S^^t a Conditional order that the tune for redemption 
eiSptJ^if SJ- ^ ^ mortgage had not elapsed, if the interest be in 
tCTest in ar- an^^r ; nor that there is a decree of the Court of Chan- 
Serei?a de- ^^ ^^^ a Sale, and that most of the preliminaries had 
sl^^dmost been gone through in that Court, 
nari'^ gone Supposing, therefore, the petitioner's demand to be 
^ ' an incumbrance within the meaning of the Statute, the 
Where own- only grounds that the owner can rely upon as cause 
22nd section, against the sale are pointed out by the 22nd section o^ 
the Act, and are simply these : — 

1st. — That no part of the land or lease is subject to 
any receiver, or in possession of any incumbrancer. 

2nd. — ^And that the amount of the yearly interest on 
the incumbrances and other yearly payments in respect 
of charges payable out of such land or lease, do not 
exceed one-half of the nett yearly income after payment 
of all tithe rent-charge, and such part of the county 
cess and poor rate as is payable by the owner, and all 
crown, quit, and head-rent. 
How he In case the owner conceives he can bring his case 

should pro- 
ceed, 10th within that section, the 10th General Rule should be 

General 

Rule. attended to, which provides : — 

*' That, if the owner shall rely upon the provisions of the 22nd 
section of the Act, in opposition to a sale, he shall file an affidavit 
containing all the particulars required by that section; and also 
stating, as nearly as he can, how much has been received daring eadi 
of the seven years immediately preceding the presentation of the 
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petition for the rent and arrears of rent, of all the premises subject to 
the incmnbrance of the petitioner, and how much has become due 
dnring that period for tithe rent -charge, poor's rate, and county 



It will not be sufficient, in compliance with this order, 
to show the average income for the last seven years ; 
tiie actual income must be shown — In re Sarriet 
Mahm — and unless the affidavit be clearly satisfac- Reference 
toiy, a reference will be directed to the Master, to ^tedtoas- 
ascertain what was due, and what the yearly profits of ly proflte^of " 
the estate were, and the costs of the proceedings will be Ctosta to 

abide result* 

reserved to abide the result of the inquiry. 
It may be here noticed, that an affidavit to sustain a 

^ ' . Costa. 

statement of cause is a very legitimate subject for the Counsel re- 
consideration and settleknent of counsel. It may possi- vit or state- 

•^ •*^ ment of 

biy be required to raise a question of law, by putting in "cause." 
issue a deed or other document, intended to be relied 
upon as cause ; and it appears to be as much a fit sub- 
ject for counsel's perusal and settlement as an answer to 
a bin in Chancery, or other important pleading. How- 
ever, no provision is made for counsers fee ; and in the 
matter of the Estate of Jennings^ an appeal against the 
officear^B taxation of costs, on the groxmds that the fee to 
counsel, in settling affidavit showing cause, was dis- 
allowed, there being no such fee in the schedule ; but, 
at the same time, Baron Richards intimated, that if the 
Coonnittee of the Law Society had suggested that allow- 
iBce, it would have been made, as he considered it 
Toy reasonable. 
T^ course of the petitioner's proceeding upon re- 
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ceiving the notice of cause is pointed out by the 68th 
General Rule, which provides : — 

That whenever a party served with a conditional order shall file 
an affidavit, or rely on any other matter as cause against soch order, 
and shall give notice thereof, and the party obtaining such condi- 
tional order shall not, within the time specified in such condUioncu 
order^ or within four days after the expiration thereof, serve notiw 
of motion to make the same absolute, the party opposing such ordei 
shall be entitled to have an office rule entered, aIlo¥ring the cause 
shown as an authority for taxing the costs of resisting such condi- 
tional order; and such costs sliall be taxed accordingly: and upon 
the entering such office rule, and not before, the cause shall be 
deemed to be allowed. 

No case to If the petitioner considers the cause shown is not 

counsel al- * 

towed to ad- maintainable (and it may be here again remarked that 
causeshown. the petitioner's solicitor is not allowed the benefit of 
counsers advice, at least, if he be advised by counsel, he 
will not be entitled to the fee he must pay him), it will 
be necessary, within fowr days after the expiration of 
the time limited in the conditional order, for the peti- 
tioner to serve a notice of motion to make the order 
absolute, which notice may be in the following form : — 

COURT MOTION. 

ti??SfmS^ In the Matter of the Estate! Take notice that counsel on behalf of 

tiontomake ofA.B., Owner, I the petitioner will on next, or 

absolute the I 

conditional Ex parte C. D., Petitioner, first opportunity after, move tlie Court 

order, not- J ^*^ . 

withstand- to make absolute the conditional order made in this matter on the 
ing cause. 

day of last, notwithstanding the cause shown by 

A.B., and for the costs of the application; which motion will be 

grounded on the petition and abstract of title (and add such other 

documents as it shall be necessary to use). 

Dated, &c. 
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Two clear days' notice of this and every other motion 
must be given, and the notice should be, of course, trans- 
mitted through the office, and copies will be required 
(Wdes those for service) for the office, and two copies 
for the Court, and the solicitor should also get a copy 
with the services marked by the Notice Clerk for his 
own use. 

In case the petitioner's solicitor (by mistake) omitted, in case time 

. , to serve no- 

within the time limited by the 68th General Rule, to tice elapsed 

by mistake. 

8er?e the notice of motion to make absolute the order, 
the Court, on application by the petition on a proper case, 
will make a new conditional order, and direct cause 
to be shown forthwith.— /» re J, W. if. Wall, 2 Ir. 
Jut., 92. 

In case, however, the application to set aside an order, 
entered under the 68th General Eule, be delayed beyond 
two or three days, the Court wiU not rescind the order. — 
In re Anne Rmkell and Others. 

As to whether the petitioner is entitled to use affida- ^^^"/q^ 
Tita to be made in reply to affidavits put in as cause, it Siow^LiL 
was remarked, in the same case, by Mr. Commissioner 
Longfidd, that he was of opinion " that it would be a ^e^n by 
mischievous practice not to allow affidavits to be filed 
answering those filed as cause; the practice of the 
Court was to allow them to be used, and if there was 
■ny surprise the Court would give time to the other 
■ide. It appeared to him very oppressive to allow 
olgeotions to be raised in the first instance, without 
aflbrding an opportunity to answer them." 

ftom this case it would appear that the |)etitioner 
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will be justified, in case lie thinks it necessary, to 
answer the affidavit filed as cause ; but, unless there are 
questions of fact in dispute, or requisite to be relied on, 
a further affidavit wiU not be required. 
AppUcation An application can also be made to enlarge the time 
time for ap- for applying to make the order absolute, in cases where 

plying to 

make order further affidavits are necessary, and could not be pro- 



absolute. 



cured in time. 



In case no- It will be secu by the 68th General Rule, that if the 

tioetomake ^ ^ •' ' 

order abso- petitioner ueglccts to serve the notice of motion to make 
orTime ^® Conditional order absolute, within the proper time, 
^uM d£ein- ^^ ^^^^ ^^* procure an extension of time for the purpose, 
^th^coste^ the party showing cause will be entitied to obtain a 
ruienwy b" side-bar rule, allowing the cause shown with costs, 
entered. rpj^^ ^^ ,^^ ^^ obtained as a matter of course in the 
office, upon showing the service of notice under the 9th 
General Rule, the conditional order, and affidavit of 
service, and certificate from Notice Clerk that no notice 
of motion has been lodged to make order absolute. 
With respect to what is or is noj; cause against a con- 
ditional order for sale, the following cases have been 
decided : — 

By a mortgage of 1806 the lands of X. and Y. were 
conveyed to B., to secure a sum of money advanced by 
him to the owner. In 1 826, B. filed his bill to raise the 
amount of his mortgage out of the lands of X., but 
omitted therefrom any mention of the lands of Y. Is 
1830 a final decree was pronounced in that cause, di* 
recting the lands of X. to be sold. By indenture oi tiie 
year 1 836, and other mesne assignments, the mortgage and 
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all tiie benefit of the decree became Tested with peti- in re Davis, 
tifflier. In 1837 the petitioner filed his bill, to carry 
the decree of 1830 into execution ; and a final decree 
for a sale was made in that cause in 1844, but still 
confined to the lands of X. A receiver under the 
Court of Chancery had been in possession of the lands 
of X., but the lands of Y. had remained all along in the 
poeseflsion of the owner. On motion to make absolute the 
wder for the sale of Y., the above facts having been 
proved, the cause shown was allowed with costs. — In re 
Dtwisy 3 I. Jut., 143. See also JBusht/ v. Seymoury 
IJo. & Lat., 527; 7 I. E. R, 433. 

Where, however, the principal incumbrancer on estates in re coen. 
A. and B. presented a petition for the sale of B. only ; 
and, having obtained an absolute order for sale, applied 
to the Court for a conveyance, without proceeding to a 
public sale ; and obtained such order, notwithstanding 
the oppodtion of a judgment creditor, prior in point of 
date, but the validity of whose incumbrance was dis- 
puted in point of law ; and he subsequently paid a sum 
of money on account of the judgment, in discharge of 
estate B., which was duly conveyed to him, he agreeing 
to aecept the conveyance as a foreclosure, but did not 
take any assignment of the judgment ; it was held that 
he was entitled to a sale of estate A., on foot of the sum 
paid by him on account of the judgment, the above 
fiwtB having been relied upon as cause against the con- 
rfttifina] order. — In re Coen, July, 1853. An appeal 
pennitted in this case, which was withdrawn, the 
having been compromised. 
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In re Vance. The lands of A. and B. were jointly mortgaged for 
£150. A. became vested in the owner in this matter, 
in exoneration of B., and B. became vested in the party 
now showing cause. Subsequently, the petitioner ad- 
vanced to the owner a farther sum of money, and 
obtained an assignment of the original mortgage. A 
railway company having occasion for part of A., paid to 
the petitioner the sum of £250 for it. A conditional 
order for the sale of A. and B. having been obtained, it 
was held, on these facts being shown as cause, that the 
petitioner was bound to apply this sum in payment of 
the first mortgage. — In re Vance, 3 I. Jur., 247. 

In reRogers "Where, upon the bond creating the petitioner's incupi- 
brance, there was an indorsement by the parties to the 
effect that, notwithstanding it was made payable in 
twelve months, the creditor agreed to accept payment 
by instalments, until the whole debt with interest was 
discharged, but in case any of the instahnents should 
not be paid as therein specified, or within two months 
thereafter, provided demand made; or, upon such de- 
mand being made after the expiration of two months, 
then the agreement to be null and void. A small 
arrear became due, and the owner being absent from. 
Ireland, it became difficult to serve bim with notice ; it 
was held that the omission from the petition of all men- 
tion of the endorsement, and the facts connected with it, 
was not cause against a conditional order for sale. — In 
re Bogers, 3 I. Jur., 192. 

In re Beech- Where a party showed cause against a conditional 
order for sale, adversely to a wiU in which he had 
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acquiesced for ten years, the Court made the order ab- 
solute, without concluding the question as to any rights 
the party might establish upon such motion as he might 
be advised to make. — In re BeeeherSy 3 I. Jur., 199. 
See also In re M*Clintoehj Id. Ibid. 

The owner was entitled to three classes of estates, in fe Green, 
and a petition was presented by an incumbrancer, whose 
charge affected one only of these classes, upon which a 
conditional order had been obtained for sale of the por- 
tion affected by the demand. A petition for sale of all the 
estates having been presented by the owner, for pay- 
ment of incumbrances affecting the whole property, and 
these facts being relied upon as cause against the order 
obtained by the incumbrancer, the Court stayed all 
proceedings upon the incumbrancer's petition, but gave 
him his costs thereof, and of the motion. — In re Greeny 
2 I. Jur., 28. 

Where a suit was pending in Chancery, for sale of in w Big 
the entire lands, and a petition was presented in this 
Court for the sale of the same lands, an order was made 
fi>r sale of so much of the lands as was within the 
jurisdiction of this Court, and a certificate granted that 
it would be for the benefit of all parties that the 
Chancery cause should proceed as to the residue. — In re 
Biggsy 2 I. Jur., 28. 

But where a portion of the premises was intermixed in re Caim- 

cro6s. 

with other premises not within the jurisdiction of this 
Court to sell, the Commissioners refused to make abso- 
lute the conditional order as to the portion over which 
they had jurisdiction, it appearing that a sale of the 
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whole premises could be more advantageously had in 
the Court of Chancery. — In re Caimcross, 2 I. Jur., 
69. 

In re Pur- Where the abstract of title to a petition by a joint- 
ress stated the jointure to be secured by a trust term, 
the contrary being the fact, and the petition claimed 
£80 more than was really due for arrears of the join- 
ture, the conditional order was, neyertheless, made abso- 
lute ; but the solicitor was declared disentitled to his 
costs as against the funds. — In re FurceU, 2 Ir. Jur., 
100. See also In re Hayes, 3 I. Jur., 192. 

In re waiL j^ jg j^q^ causc against a conditional order for sale 
that the owner had, as was alleged, been prevented by 
the incumbrancer's mode of dealing with the lands from 
recovering the rents of the estate, and, therewith, keep- 
ing down the interest on the charges. — In re Wall, 2 Ir. 
Jur., 92. In re Prendergast, 2 Ir. Jur., su^a, p. 17. 

In re Bod- In BodkMs casc, 2 Ir. Jur., 14, upon cause shown 
against a conditional order for sale by the owner of an 
undivided third of the estate, the cause was allowed as 
to him, he paying his proportion of the petitioner's 
demand, and of the costs of the petition. 

In re Orpen. "Where a party showing cause against a conditional 
order is not in a condition to prove his rights, in con- 
sequence of the deeds being in the possession of the 
petitioner, the Court will not order the deeds to be 
lodgedin Court, but will make the conditional order abso- 
lute in the first instance, upon which the petj^oner will 
be compelled to lodge the deeds in Court. — In re Orpen, 
3 Ir. Jur., 208, 
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A notice to show cause against a conditional order for in re Knox. 
sale should state the matter relied upon, and not merely 
refer to a bill answer and decree in Chancery suit. — In 
re Knox, 2 Ir. Jur., 147. 

Where, upon a motion to show cause against a con- in re Foster. 
ditional order for sale being called on by the Court, 
neither party appears, the party serving the notice of 
cause is at liberty to enter a side-bar rule allowing the 
cause. — In re Foster, 2 Ir. Jur., 132. 

The cases already cited, supra, Chaps. 1, 2, and 3, 
on the subjects of the jurisdiction of the Court; the 
nature of the incumbrance necessary to be vested in the 
petitioner ; and the quantity of estate required in the 
owner, are aU authorities, and should be referred to on 
the subject of showing cause against the conditional 
order for sale ; as of course any want of jurisdiction in 
the Court, or insufficiency of title either in the peti- 
tioner or owner, would be good cause against making 
absolute the conditional order. 

When the cause shown has been disallowed on mo- where caiue 

disallowed 

tion, the solicitor for the petitioner should be careful on motion. 
that the several documents used upon the discussion of 
the motion shall have been entered by the Secretary or 
Registrar in his notes, so that they may appear upon ' 

the order to justify the charges made for them in his 
costs ; and, for this purpose, at the rising of the Court, 
or on the earliest opportunity, the petitioner's solicitor 
should request the Secretary or Eegistrar to refer to his 
notes, and should bespeak the absolute order. 

The following is a by-rule of the Court in reference 
to all Court motions : — 
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Solicitors are also requested to obsenre, that in many instances the 
Secretaiy is unable to prepare the drafts of the orders for want of the 
solicitors furnishing him with the necessary documents and informa- 
tion. In any case, therefore, where the Secretary has not orders 
ready to issue, the solicitors are required to apply to him in person, 
and supply the documents and infbrmation necessary for the com- 
pletion of such orders. — ^22nd March, 1860. 



The effect of the absolute order is to stay all other 
proceedings towards a sale. ITie 42nd section pro- 
vides : — 



After order That where the Commissioners shall order the sale of any land or 

Jonern^' lease, or part thereof^ in respect of which any decree shaU have be^i 

^^^JJ"- already made by a Court of Equity for sale, or any proceedings shall 

a sale under be pending in a Court of Equity, they shall, by certificate under their 
decree to oe 

stayed, and seal, notify to such Court the order so made by them ; and aU pro- 
no suit, &c. 
to be com- eeedings for or in relation to a $ah under the decree of such Court 

^^^^ shall be stayed, and upon the completion of the sale under such order 

^^iSo'^™' ^^ *^® Commissioners any receiver appointed by such Court shall 

pending cease to act as such receiver with respect to the land or lease, or 

proceedings 

under the part thereof^ sold ; and it shall be lawful for the Court to suspend or 

stay any other proceedings in such Court, or under any order or de- 
cree already made by such Court, as the Court shall think fit ; and 
pending any proceedings for a sale under the Act it shall not be 
lawful for any owner, or person claiming to be owner within the 
meaning of the Act, or claiming by the act of such owner or person, 
or by act of law, or any incumbrancer, to commence any proceedings 
at Law or in Equity for redemption^ foreclosure^ or tdU^ or to oona- 
mence, take, continue, or prosecute any proceeding whatsoever under 
the Act of the last session of Parliament, ** to facilitate the Sale of 
Incumbered Estates in Ireland,'' without the leave of the Commis- 
sioners. 
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In cases where there are pending suits in the Court staying 

^ ° ^ ^ Chancery 

of Chancery, the Secretary to the Commissioners will, proceedings. 
in pursuance of the preceding section, at the same time 
that he issues the absolute order, transmit a notification 
thereof to the Lord Chancellor. The Commissioners in 
some cases grant a certificate that it is expedient or 
necessary that a report should be made up, or other such 
proceeding in the Chancery cause. In cases where con- Certificate of 

•' Commiasion- 

siderable progress has been made in a cause towards f^ ^o' leave 

* ° to proceed in 

obtaining the Master's report, or where, from the pecu- Chancery. 
liar circumstances of the case, a report would be neces- 
sary or desirable, an application in Chamber, on notice 
to the parties, may be made for such certificate. 

Where an order for sale of lands has been made by ^JJ^'^*'* - 
the Conunissioners, and a certificate transmitted to the 
Court of Chancery, the latter Court is bound by the 
42nd section to stay all suits or proceedings in which a 
decree for a sale of the same lands has been pronounced; 
but where no such decree has been made, that section 
leaves it at the discretion of the Court whether or not 
to stay any other suits or proceedings, even although 
their object should be to procure a decree for a sale 
of the same lands. — Bernard v. Bond, 1 Ir. Ch. Rep., 
198. 

Subsequently to the institution of a foreclosure suit, 
and to the filing of the answer of several defendants in 
that suit, who were incumbrancers prior to the plaintiff, 
a petition was presented by a near relative of those de- 
fendants in the Incumbered Estates Court, and an order 
was made thereon for a sale of the mortgaged premises. 
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Afterwards a motion was made, under the 82nd General 
Order of 1843 (Chancery), on behalf of those defend- 
ants, to dismiss the bill for want of prosecution ; ihe 
Court of Chancery, however, reused the motion, with 
costs; but propria motu stayed the suit. — ^Ib. See 

MoM^^myalso Moneypmny v. Gtbhings, 1 Ir. Ch. Bep., 201. 
Where, howeyer, the Court was of opinion that a 
suit had been wantonly and vexatiously instituted, 
a motion by the plaintiff therein to stay his 
own suit, under the 42nd section, was refdsed with 
costs ; and it was ordered that, if he did not file a 
replication within a short specified period, his bill 
should stand dismissed against one of the principal de- 
fendants, with costs, indudiug the costs of a contempo- 
raneous motion, made on her behalf, for its dismissal 
for want of prosecution. — Mmeypenmy y. Gfibhings, I Ir. 
Ch. Eep., 201. 

Murphy v. A petition for a sale having been presented in this 
Court, but no order made, a petition for a sale and 
receiver was presented to the Court of Chancery. The 
latter petition charged that the former petition had been 
presented by the mortgagor, in order that he might 
continue in the receipt of the rents until a sale took 
place, and that, in consequence of the arrear of busi- 
ness in the Incumbered Estates Court, it was not pro- 
bable that an order for a sale would be made for a long 
time. Although, at the bar, the mortgagees ofilBred to 
waive all relief under their petition, except the appoint- 
ment of a receiver, the Court of Chancery refused to 
make any order upon their petition, and compelled them 
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to pay the respondent (the mortgagor) the costs of 
iHringing him hefore the Court. — Mv/rphy v. Seahfy 1 Ir. 
Ch. Bep., 228. 

A receiver, however, may be appointed or extended corban v. 
imder the Sheriff' Act, though an order for sale has casheii. 
been made by the Commissioners. — Corhan v. Mount- 
casheU, 1 Ir. Ch. Rep., 234. 

The Court of Chancery will make a summary order, 
under the 15th section of the Court of Chancery Eegu- 
lation Act, upon a cause petition filed by an incum- 
brancer and annuitant, praying — ^not redemption, fore- 
doeure, or sale — ^but the appointment of a receiver over 
lands subject to his (the petitioner's) incumbrance and ^^J*'* 
amiuity, although a petition for ihe sale of the same 
lands has been previously presented in the Incumbered 
Estates Court by the owner of the lands. — Carter v. 
Carter, 1 Ir. Ch. Rep., 592. 



e2 
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CHAPTER VI. 

CABEIAGE OF PEOCEEDINGS. APPLICATIONS TO HESCIND, 

VAEY, OE SET ASIDE OEDER. 

^pp^caUoiL^ Yew subjects have engaged more of the Commissioners' 
"rwe^^8 time, from the establishment of their Court, than 
applications for the carriage of the proceedings. The 
question has been one prolific of contention betweoi 
owners, petitioners, creditors, and their solicitors. At 
first, the practice was a little unsettled, but by degrees 
it assumed a distinct and intelligible shape, and is now 
tolerably well understood by the profession. 

There are two stages at which the application can be 
made, and upon grounds which may be divided into 
two classes^. The first is immediately upon the order 
for sale being made absolute. At that stage of the 
proceedings, the usual grounds upon which it is made 
are, that the owner or other party applying has 
a more substantial interest in successful, expeditious, 
and inexpensive proceedings to effect the sale, or has 
greater facility to bring the property to sale, than the 
petitioner. At this stage of the proceedings, it woxdd 
no doubt be a good ground for the owner^s asking for 
the carriage of the proceedings, if he could clearly show 
he had a fair prospect, by judicious and economical 
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management, of having a residue ; or if it could be 
ahown by an incumbrancer that the petitioner had no 
probable prospect of being paid, and that consequently 
the proceedings by him would be a mere speculation by 
bis soHcitors to reap the benefit of a^biU of costs. When 
the application is made at this early stage of the pro- 
ceedings, upon any of the grounds suggested, it is difuU 
Cmi motion ; if, however, the application arise out of 
the dow conduct of the proceedings by the party having 
the carriage of them, it will, of course, occur at a later 
stage of the proceedings, and then being simply on the 
ground of delay or default, it is properly moveable as a 
Chamber motion. 

Early in the progress of the Court (March, 1850), the 
Commissioners found it necessary to publish certain 
directions, showing the circumstances that would influ- 
ence them in determining applications for the carriage 
of the proceedings. These directions are as foUows : — 

The Court, in detenniniiig who ought to have the carriage of the Commis- 

sioners' di- 
proceedinga, will be influenced solely by the conaideration of what is rections as 

most for the advantage of the parties interested in the estate. In of p^^. 

motkRia for the carriage of proceedings the Commissioners must ne- ^^' 

nattily be governed by the special circumstances of each case ; but 

generdHy, they will prefer the owner where the estate is clearly 

toiomt; or a mortgagee who obtained the possession of the title-deeds, 

and counterparts of tenants' leases, with an abstract of title and 

settrfies, as part of his security at the time when he advanced his 

nwney; or a party who, under a decree of a Court of Equity, or 

otherwise, may have already taken useful steps towards effecting 

tflde. 

Abj party conceiving that material facts or circumstances of title 
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have been concealed from the CommisBionerB, may bring the same to 
their notice ; and if such omission appear to have arisen firom the 
default or negligence of the petitioner, the Commissioners will diamnw 
the petition, or require it to be amended, and may consider the peti- 
tioner disentitled to the conduct of the proceedings. 

A great variety of oases were deoided prior and sub- 
sequently to these direetions, and the OonunissioiierB 
were of course guided by the different circnmstances of 
each case ; but they appear to be principally influenced 
in making orders on the subject by the simple conside- 
ration as to who is most likely to bring the estate to a 
satisfactory sale, with all reasonable speed, and at -Qie 
least expense. In considering these questions, it must, 
no doubt, be an important ingredient to show, as clearly 
as may be, an estimate of the probable value of the 
estate, the amount of incumbrances, and to whom the 
residue will most likely be coming. 
Remarks on With regard to the importance to the owner of having 
proceedings, the carriage of the proceedings, if he expect a surplus, 
he certainly can procure the best information as to the 
estate and tenancies, and get the various notices served 
at less expense, and he wiU be better able to select de- 
sirable lots, and induce offers and competition for the 
purchase; and the Court allows more latitude to acn 
owner, who is the petitioner, in bringing the estate to a 
sale, than in the case of a petition by an incumbranoer, 
where it appears that no injury is likely to arise to 
the creditors. Yet the costs which may be saved by 
rendering the prelimioary proceedings to ascertain the 
tenancies unnecessary, and procuring the services on 
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the tenants of the final notice, will scarcely make a 
difference of £20 in the expense of the sale (where there 
are &>rty or fifty tenants) ; as the forms most be complied 
with, no matter who has the carriage of the proceed- 
ings ; and it should be borne in mind, that it is, in fact, 
the Commissioners who do the business, examine the 
title, direct searches, and sell. The owner or other party 
interested can take part in every stage of the proceed- 
ings ; he csm attend at the settlement of the rental, the 
decision as to the mode of advertising, the selecting and 
dividing of the lots ; and the reasonable views of every 
one interested will be attended to by the Commissioners. 
And where a solicitor has an abstract of title, counseFs 
opinion and searches, or other documents which would 
fiave expense and would be usefal, it is not necessary 
that he should be the solicitor having the carriage of the 
order, to lodge such documents, and have them made 
available, and to be paid for them out of the proceeds of 
the sale, if not previously paid. So that, unless there 
are some strong and special grounds, the Court do not, 
in general, take the carriage of the proceedings from the 
party who presents the petition. 

There have been so many cases decided by the Com- 
missioners on the subject of the carriage of proceedings, 
that it is difficult to make a selection which would folly 
convey the several circumstances which have influenced 
tlieir decision. In the cases of Lord Gorfs, Lord Por- 
iarUngtorCs, Lvrd QlmgcXds, '* The Martin EstaUsy" and 
several others, the question of the carriage of the pro- 
ceedings has been the subject of very anxious debate. 
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and the Commissioners have delivered elaborate judg- 
ments ; the pointy however, appears to be still one of 
considerable interest, and the constantly recurring ap- 
plications on the subject would seem to justify a rather 
Ml consideration of some of the judgments of the Com- 
missioners. 
S^^Pree. In the case of Edward Deane Freeman^ s Estate the 
^.'* ^*" petition was presented by a party who was folly enti- 
tled, under the Act, to require a sale, but whose interest 
in the estate, and means of information in regard to it, 
were not greater than are usually possessed by a m^re 
judgment creditor; the petition was, however, fairly 
presented, and there was no objection on that head : but 
an application was made by a party who had a very 
great interest in the estate, who had taken proceedings 
in Chancery for a sale, had made out title, had posses- 
sion of the mimiments, and acted with the concurrence 
of the owner and his family. He was also free from 
imputation of delay or improper conduct, and he came 
forward with a hondjlde intention to sell ; and the car- 
nage of the proceedings was, under the circumstances, 
transferred to him. 

The same principle was followed in the case of Lord 
Portarlingtorik 8 Estate. 
iMtd. Gort'8 In Lord Oor^a Estate an application was made by tlie 
owner to take the carriage of the proceedings from the 
petitioner, a first incumbrancer, who had possession of 
the title-deeds, the tenant's leases, and everything ne- 
cessary to make a perfect title to a purchaser, a power 
of sale in his mortgage, to enable him to sell at his own 
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discretion, without the concurrence of any person ; but 
the Commissioners refused the application, although it 
was alleged that there would be a large surplus, and 
although the petitioner was chsirged with being desirous 
to purchase the estate himself. 

The next case of any importance was in the " Martin J^f."^"- 

•'^ '^ tin" Estates. 

^tates,^' for sale of which the second incumbrancer pre- 
sented a petition, and for the carriage of the proceedings 
an application was made by the Law life Insurance 
Company, who had the first incumbrance to au amount 
exceeding £160,000. In that case, after very consider- 
able debate, the Commissioners handed over the car- 
nage of the proceedings to the first incumbrancer, who 
was in possession of the title-deeds; although it ap- 
peared on the motion, that, before presenting the peti- 
tion, the puisne incumbrancer had applied to the Law 
life Insurance Company to know if they would bring 
the property into this Court, to which an express and 
unequivocal refusal was given. 

In Zord GUngalVs case, an application was made on Lord Gien- 

gall's Estate. 

behalf of several creditors on the estate to have the car- 
riage of the proceedings transferred from his Lordship, 
on the ground that personally he had no interest in the 
result, as the estate was fuUy incumbered, and that a 
private Act of Parliament had been obtained by the 
trustees of Lady Glengall enabling them to purchase, 
and that ilie object of his Lordship was to get the estate 
bought in by those trustees at a gross under value. 
Creditors representing incumbrances to over £40,000 
acquiesced in the application, but the Court refused it ; 
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and the judgment of Dr. Longfield relating to the prac- 
tice on the subject may be useftilly considered. He 



" Our practice as to transferring the carriage of proceedings was 
altered at the expiration of about a year after the opening of the Com- 
mission. At first it was necessary that we should hear those motions very 
fiivoorably, in order to prevent the practice of persons who had no 
great interest in estates hastening forward to present petitions, for 
the purpose of obtaining the carriage of the proceedings. But when 
a year had elapsed from the opening of the Court, we felt that no 
party could have cause to complain that he was anticipated in the 
presentation of a petition. Therefore, the party who now seeks to 
have the carriage of proceedings transferred to him, does not do 
enough in showing, that if the question of who should conduct the 
proceedings was perfectly open we would give the carriage to him. 
Unless we see that the party who has the carriage is actmg, or is 
likely to act, improperly, we are not willing to take it from hiuL 
Now, we have no grounds for believing that Lord Crlengall^s solicitor 
will either carry on the proceedings improperly, or receive instmctiond 
to do so. On the contrary, we believe that he will conduct those 
proceedings with propriety. In estates of great magnitude, such as 
this, we have already taken the course of appointing a solicitor, in 
addition to the solicitor having the carriage, to watch the proceedings 
for the creditors. We give a solicitor so appointed the power of 
coming in on every motion, at the expense of the fund, for the purpose 
of giving his opinion, and of appearing by counsel, when the Commis- 
sioner in whose ofSce the matter is thinks counsel necessary. We 
have done this in the case of the Earl of Kingston, and in that of Lord 
Behnore, also; and the expense of such a course is comparatively 
trifling. This is what we will do in this case likewise, as Lord 
Glengall, in the negotiations for the sale of the estate to Lady Glen- 
gall's trostees, may have an interest adverse to that of the creditors; 
and all parties will have an opportunity of protecting then: interests^ 



d by Google 



Carriage of Proceedings. 89 

wikbont mcnmng any penonal expense. I would obaenre, that 
akhongh we aie not dispoeed to take the carriage of the proceeding 
firam a party yrbgi has merit, we are very much disposed to transfer 
the carriage when there is any miscondnct on the part of the person 
who has the bringing of an estate to a sale." 

In a subsequent case, E. Jf. Scmder^ Estate, an ap- J- M.san- 
pEcation for the carriage of the proceedings was made, 
allegmg no default, but simply on the ground that the . 
applicant had a greater interest than the petitioner. 
The Court refiised the motion, and intimated that they 
would in future revise all applications of the same cha- 
racter, where there was no default, or where no extra- 
ordinary circumstances appeared ; and, in reference to 
the practice, the Court observed that : — 

" The bringmg forward of a motion to take the carriage now, was 
a d iffe r e nt thing from what it had been at an early stage of the ex- 
of the Oonmussion. At first, before the busmess became very 
:, a petition was generally fiated on the day it was presented ; 
•erend petitions were, in many matters, presented ; but, owing to the 
Caminissioners being able to take np petitions so soon after they were 
filed, the most imperfect petition in a case might be that which had 
reeehred a fiat However, unfortunately, a petition could not now, 
ptrhapH, be taken np for three months after it was presented ; and 
then an the subsequent petitions in the same matter were laid before 
tke Commiflsioner, with the first one ; so that he had thus a better op- 
of judging of the comparative merits of the several peti- 
It mij^t be observed, that this taking up of several petitions 
fai flie ooe matter, at the same tune, made it appear, stMnetimes, that 
tka CommissionerB took petitions out of their order oftener than they 
1 1 alt J £d. Formerly very littie delay had been caused by the service 
of anoCioe to change the carriage; for the Court had been able to hear 
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such motions yery shortly affcer they were put on the Hst; bat tke 
contrary being the case now — ^motions having to remain often two 
months on the list — ^rery considerable delay arose where a notice to 
transfer the carriage was served. The party who had obtained the 
absolute order did not like to proceed on it after having received sadi 
a notice; and thus matters were left standing. It was this incon- 
venience that had made it necessary for the Court to hitimate that, 
generally speaking, they wonld not take the carriage from a paity 
whom they had no reason to distrust, even though he might not be 
the party who had the greatest interest in the estate. By adopting 
this rule they assimilated their practice on this point to that of the 
Court of Chancery ; but even if the Commissioners were inclined to go 
into nice mvestigations of comparative interests, they really had not 
time to do so.** 

Sj'tote!"'*^ In a still more recent case (the estate of John and 
Thomas M^Mahmy February, 1852), an application was 
made for the carriage of the proceedings, and the Chief 
Commissioner, in giving judgment, remarked that — 

" The course of practice which we have followed for a consideniUe 
tune is quite opposed to this application. When our Court was first 
opened there was a great rush of small creditors, who presented peti- 
tions for the purpose of obtaining the management of the proceed- 
ings. Those parties to whom I allude had really no interest in the 
estate, regard being had to the amount of the incumbrances, and the 
value of the property, respectively. In Lord Portarlington's case, 
there was an attempt of that kind — where a party bought a judg- 
ment for something about £150, presented a petition, and insisted 
that he had a right to hold the carriage of the proceedings as against 
mortgagees, whose mortgage amounted to £400,000. It was at that 
time argued, that the party who came in first had a right to cany 
on the sale ; and that if his solicitor were a respectable gentieman, we 
ought not to displace him, inasmuch as he acted rather for the Com- 



d by Google 



Carriage of Proceedings. 91 

miasioners than for any pardcolar party. But in that case we thought 
it light to take the carriage of the proceedings from the petitioner, it 
being veiy evident that the owners of the large mortgage were the 
parties really interested in the estate ; and the proceedings have been 
conducted very efficiently by the solicitors of those mortgagees ever 
since. However, for more than a year and a-hal^ this has been the 
rule of the Court-^that where we find a party conducting proceed- 
ings well, we will not remove him. Motions of this kind occupy a 
considerable time, and very much interfere with the discharge of our 
duties. The question is not, whether this attorney or the other 
shall have the carriage of the proceedings. Where we find that the 
case of the party having the carriage of the proceedings is a hondjide 
one, and that he has carried on these proceedings properly, we will 
not remove him on grounds such as those put forward on the present 
application. The petitioner here has not been very premature in 
pieeenting his petition; and the other party incurred expense in 
Chanceiy before he came here. Did we ^ve encouragement to such 
motions as this, there would be no end of them ; for after we had 
transferred the carriage from one party to another, a third might come 
in for the purpose of showing that he had a greater interest than 
dther, and should, therefore, have the bringing of the estate to a sale. 
Under aU the cutmmstances, we think this application must be 
refufled." 

Where a property has paid the creditor having the 
carriage of the proceedings, and where the residue is 
more than sufficient to pay the remaining creditors, the 
Court will, on application, transfer the carriage of the 
proceedings to the owner.— /» re G. W, Lamberty 3 I. 
Jut., 235. 

It would serve no purpose to refer to the numerous Application 

., - .- - ^- . , . i nri . . on ground of 

otber causes decided on this subject. The practice is delay. Pre- 

. , liminary no- 

now well settled, as stated in the judgments quoted, *i<» neces- 
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and the recurrence of such applications should in fotore 
be comparatively rare, and then only on very special 
grounds. Where the application is founded on delay or 
default, it should be justified by the circumstances ; and 
the Court have decided (though no (reneral Bule has 
been published) that parties who have, or belieye they 
have, cause to complain of delay, should serve a notioe 
on the solicitor having the carriage of the proeeedings, 
requiring him to state, within a reasonable time, to 
what stage the proceedings have arrived ; and that, in 
case no satisfiau^tory information is afforded, or err9neous 
information given, or in case the party failed to show 
that there had not been delay, then the opposite party 
may apply for the carriage of the proceedings, if so 
advised. 
AppUcatioM Motions to rescind or set aside order, and vary fiats 
▼arv, or set (which are Court motions), are of frequent occurrence 

aside order. 

Issue. where, either by mistake or design, lands belonging to 

third parties are mixed up in petition. The course in 
such cases is, to move to discharge the order, so fsu* as 
it relates to the land improperly included in it, and the 
order will be discharged with costs, if it appear that 
the petitioner was not justified in including it in bis 
petition. 

Rights of The Commissioners have, in applications of this de« 

party in pes- , , 

session scnptiou, treated the rights of parties in possession with 
great care, and have decided that, when a party is found 
in possession, it rests with the petitioner to show his 
title to sell what was so possessed. The petitioner has 
no right to seek a sale of property in the possession of 
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alK>ther party, without being prepared clearly to ahow 

a title to it. No honest party in possession wHl be 

called on to show his title till a case is made out against 

him, and the Court will not aid parties presenting 

petitions for the'purpose of discovery. — In re The Mar- 

fm of Donegal, But where an adverse claim is 8eti»fa««of 

np, a party relying on possession of part of the owner's «^*^ 

estate for several years without paying rent, the Court 

will direct an ejectment to try the question, giving the S^^"** 

owner the carriage of it, and putting the claimant ^8^;°^®^^ 

mider terms to waive all technical objections. — In re vrooeedmgs. 

Fhmcis Drew. 

In doubtful cases, as to the construction of a wiU, 
the Commisioners will send the matter to be investi- 
gated in a Court of Law, by directing a case to be pre- igroe 
pared and submitted to a Court of Law, for its decision 
as to what estate the owner takes under a particular 
instrument ;* and in such cases the petitioner will have 
the carriage of the proceedings. — In re PurceU* 

Where a party contracted to pay the purchase-money validity of 

'^ •' *^ •' * " conveyaDce 

for property within a certain period after the purchase, disputed; 
and it was alleged that he never paid it, although he Jj^ ^^e^ 
obtained the conveyance and entered into possession of ^gg^i^n 
the property, and an order for a sale was made, treating or^S^.* 
him as the owner: upon application to set aside the 
order, the Court held that it was a proper question for a 
Court of Equity, and they set aside the order for sale, 



• If necesury it will be referred to the Master to settle the case. 
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and dismissed the petition with costs. — In re James Af. 
Blake. 
Order set Where the owner of the property has not had a fair 

aside where r r j 

notS!d*afair <>PPor*^^i^*y ^^ showing cause, the order will be set 
Sf shS^g" ^^^^ ^ enable him to do so. — In re Herbert. 
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CHAPTEE VII. 

FEOCZEDINGS AFTEK ABSOLUTE OKDEB OBTAINED. — COMMIS- 

SIOITEBS' DIRECTIONS. — NOTICE TO CLAIMANTS. TITLE 

DESa>8. ^PKACnCB AS TO LODGMENT OF. — ^PBELIMINAET 

KOnCES TO TENANTS. — ^TENANTS* LEASES AND AGEEE- 
MSirrS. STATEMENT OF FACTS. — SUBTEY. 



Haying procured the absolute order for a sale, the first Proceedings 

after abso- 

step, which should be at once taken, will be to publish lute order, 
the notice to claimants ; the General Kule requiring this 
notice is the 23rd, and is as follows : — 



That when the sbeolute order for a sale shall be pronounced, ad- 
Tertisements shall be published in a Dublin newspaper, and in one or 
Tomt local newspapers, and such other newspapers as the Commis- 
noDcn diall direct, giving notice of such order, and calling upon 
•n daimants of estates, interests, or incumbrances in or upon the 
pnniaet ordered to be sold, to come forward and establish their 
BCTCEil **^fiTOff and demands* 



In pursuance of this rule, the Commissioners have Notice to 

elaimants, 

qpprovea of a form of notice, which is as follows :— • gj* o«o- 



i 
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SAIiE OF INCUMBERSD ESTATES IN IRELAND. 

Notice to ClaimcmU and Incumbnmcers, 

In the Matter of the Estate of \ The Commissionere having or- 

Owner. f dered a sale of the lands of [state 

Ex parte Petitioner. I them]j all parties objecting to a 

J sale of said lands, or having 

claims thereon, are hereby required to take notice of such order. 

Dated day of 1850. 

Secretary. 
Solicitor having the car- 



riage of the order for 
sale. 






Upon producing the absolute order to the Secretary, he 
will sign this notice ; and the petitioner's solicitor should 
be prepared to state about the value of the property 
(which influences the directions that may be given for 
publishing the notice), and should also be prepared to 
say in what local papers it would be advisable to insert 
it. 

Though at present there is no period in the course of 
the proceedings pointed out by the rules or practice, 
when the solicitor is required to show that he has com- 
plied with this direction by publishing this notice, it 
would still be advisable to preserve the papers in which 
the notice appears, so as to be prepared to prove the 
compliance with the directions, and also for the purpose 
of vouching the charges in reference to it in his costs. 
Production By the foUowing General Eule of the Court (IN'o. 11) 
the Commissioners are authorized to require all partief 
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to produce to, or lodge with, them all deeds and other 
papers in reference to the estate : — 

That when an absolute order for a sale shall be pronounced, the 
Commissioners may, if they shall think it necessary, require the 
owner, and all other persons, to produce to, or lodge with, the CJom- 
missioners, on oath, all deeds, books, papers, documents, and writings 
in their possession, custody, or power respectively, relating to the 
premises ordered to be sold, and to the charges thereon, and to do all 
such other acts, and furnish such information within the authority of 
the Commissioners to direct, as may be necessaiy to enable the Com- 
missioners to sell the premises to the best advantage. 

In pursuance of this rule the Commissioners have 
issued a by-rule of the Court, dated 14th January, 1850, 
by which it will be seen that the petitioner's solicitor 
should, within three days after obtaining the absolute 
order, be prepared to proceed. The direction is : — 

That the party having the carriage of the proceedings shall CominiBsioii- 
. _ . _ , _ , . . CJ^* direc- 

wtimn three days after obtaming the absolute order for sale, serve a tions for pro- 
notice upon the owner, or the pers(m upon whom the service of the after ^o- 
conditional order was substituted, the receiver over the property (if ^^^ order. 
any), and on such parties as have entered appearances by their attor- 
neys, and on such other persons as he may believe to possess the re- 
quired information, calling upon them, within ten days from the ser- 
vice of such notice, to furnish such information, and to produce to the 
Commissioners such deeds, leases, counterparts of leases, maps, surveys, 
atatement <^ title, and other documents relating to the lands to be 
8c^ or to the charges thereon, as may be in their custody or power; 
and stating that if, in case of refusal, or declining so to do, and m 
consequence thereof an application to the Commissioners therefore be- 
come necessaiy, such notice will be made use of^ in order to fix the 
party so refusing or declining with the costs of such application. 

F 
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In complying with this direction, and indeed for fu- 
ture reference, the solicitor for the petitioner should 
make a list of the parties who have entered appearances, 
and upon whom this and the future notices should be 
served. The following form of notice has been, ap- 
proved of, and printed copies can be had at the principal 
law stationers. 

IN THE COURT OP THE COMMISSIONERS FOR SALE OP IKCtJM- 
BERED ESTATES IN IRELAND. 

NoUce pursuant to the Directions of the Commissioner^ of 
14th January, 1860. 

You are hereby required, fnthin 
TEN DAYS from the service of this 
, Notice upon you, in pursuance of the 
General Order of the Court, dated the 
14th January, 1850, to inferm me, 
in writing, whether there are any, and, if so, what deeds, leases^ 
counterparts of leases, ma.^ surveys, rentals, statements of title, « 
other documents, in your custody or power, relating to the estate! 
in the petition in this matter mentioned, which have been ordered 
to be sold, or to the charges thereon. 

And you are fiirther required, within the same period, to lodg< 
all such documents in this Court, in pursuance of the said G^ien 
Order. 

And you are hereby apprised, that in case of refusal or n^lect t< 
comply with this notice by you, if you have in your custody a 
power any such docmnents, and that an application to the Cknnnm 
sioners may, in consequence thereof, become necessaiy, this KoCie 
will be used to charge you with the costs of such ap^dicatioii. 
Dated this day of , 185 

Solicitor for the Petitioner. 



Form of no- jn the Matter of Estate of] 
tice to pro- 
duce deeds, , in the 
Sec. 

County of , 

Owner, 

Ex parte , Petitioner. 
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This notice should be served through the Notice Mode of 

r\jn ' . service* 

Office, in the manner already described, and the solicitor 
for the petitioner should be prepared with a copy for the 
office, with the names and addresses of all the parties 
to be served with it, and a Rimilar copy for use, which 
he should get stamped with office seal, and the services 
marked at foot, to prove them at any future occasion. 

The owner and any other parties (not necessarily soli- 
citors), who probably may have any papers connected 
Mdth the estate, should be served. 

Having transmitted this notice, the solicitor should Jodgment of 

° ^ ' box for 

procure a box to lodge in the office, in compliance with ^®«^- 
the following by-rule, dated 1st March, 1850 : — 

The Commissioners hereby direct, that no ori^nal deeds or docu- 
ments shall be received by the General Clerk unless the solicitor for 
the petitioner, or the party having the carriage of the sale, shall have 
previously lodged in the office a tin box, with lock and key, and the 
title of the matter legibly printed thereon, for which he is at liberty 
to charge as costs; and the solicitor for such petitioner or party 
having the carriage of the sale shall be responable in case aay injury 
shall arise by reason of his neglecting so to do. 

In addition to the title of the matter on the box the 
solicitor for the petitioner should have his name also 
printed on' it, and the box should be lodged in the 
Record Office, It will be necessary to attach a parch- 
ment label to the key of the box, showing also the title 
of the matter, and solicitor's name ; the size of the box 
win altogether depend upon what nimiber of deeds and 
papers the petitioner expects may be lodged relating to 
the property. 
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Practice as 
to lodgment 
of deeds. 



Parties lodging deeds or papers, in pursuance of the 
notice served upon them, must he prepared with two 
schedules of the deeds and papers to be lodged, one to 
be left with them, the other to get receipted by the 
officer with, whom they are lodged. 

The following by-rule points out the form of the 
schedule; — 

SolidtoTS lodging deeds are to bring duplicate schedules with the 
various documents, numbered 1, 2, 3, &c., to correspond with the 
numbers marked on the back of each document 



1 FORM OF SCHEDULE. 

t 


Parties' Names. 


Date and Description. 











No. 1. 
2. 



In the event of non-compliauce with the notice 
served upon them by the owner or other party, and 
generally in reference to title-deeds and maps, &c., 
relating to the estate to be sold, the following are the 
further general directions of the Commissioners : — 

Commission- On the order for sale being made, an order of course may be 

ers' general 

directions as obtained, requiring the owner to lodge all docimients relating to tho 

deeds. ~ ^^^ ^^ ^^ estate, and all leases and agreements, or counterparts. 

The owner will generally save expense to his estate by rendoing any 

maps, surveys, or rentals, available for the purposes of the sale. i 

Where the title-deeds are in the possession of an incumbrancer, an 

order may be obtained in Chamber from the Master, on affidavit, td 

lodge the same ; the Commis^oners, however, do not generally re^ 
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qojre the deposit of the inatrummts constituting the security, as they 
may be produced on provmg the incumbrance. 

Any expense or injury occasioned to the estate by the unauthorized 
retenti<m of documents, will be recouped out of the incumbrance. 

Any party depositing deeds in the office may lodge the same, 
subject to his lien (if any) ; and in such case the li6n, when estab- Deeds snb- 
lished, will be treated as a charge on the proceeds of the estate, and 
wffl rank in point of interest and priority as a charge by the person 
conferring the lien, of the date when the lien accrued. The exist- 
ence and amount of the lien must be established when the schedule 
of incumbrances is being made up ; but the Commissiouers will not 
regard any dalms of lien, unless the deeds are lodged according to 
their order. 

Where a solicitor has in his possession abstracts of title, copies of Abstracts of 

title, copies 
deeds, rentals, maps, surveys, or other documents prepared by him, of deeds, 

TGIltiflJ.S 

for which he has not been paid, he may make them available for the maps, s'ur- 

poipose of the sale, by lodging the same in the office, and giving J^eedby 

notice thereof to the party having the carriage of the proceedings ; ^^y Pa^» 

and, 80 Jar as their production saves expense to the estate, he will be paid. 

entitled to apply to the Commissioners for an order that he may be 

allowed the amount as costs in the matter, independent of any lien. 

Such documents as may be obtained from the offices of any of the Deeds and 

papers lodg- 
Masters in Chancery, or the Remembrancer of the Court of Exche- ed in Chan- 

qaer, and which it may not be necessary to deliver to a purchaser, ^^^' 
shall, without delay, be returned to the office from which they were 
obtained; and all other documents shall be delivered over on applica- 
tion to the parties entitled thereto. Upon this subject the following 
G^ieral Order has been made in the Court of Chancery : — 

Dated the lith day of March, 1850. 
The Bight Honourable Maziere Brady, Lord High Chancellor of de?orCto?rt 
Ireland, by and with the advice and assistance of the Right Honourable °^ Chancery 
Thomas Berry Cusack Smith, Master of the Rolls, doth hereby, in 
pursuance of an Act of Parliament passed in the fourth and fifth 
years of the reign of William the Fourth, entitled, " An Act for the 
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Amendment of the Proceedings and Practice of the High Court of 

Chancery in Ireland," and in pursuance of all other powers in him 

vested, order and direct in manner following, that is to say, That in 

any case in which the Commissioners for Sale of Incumbered Estates 

Certificate of in Ireland shall certify that they require, for the purpose of any matter 
Commission- 
ers requiring depending in their Court, any deeds, leases, muniments of title, or 

other like documents, which are or may be lodged in the office ci anj 



Master in 
Chancery 
may hand 
over deeds. 



Practice. 



of the Masters of this Court, the Master in whose office such deeds, 
leases, or muniments of title, or other documents, shall be so lodged, 
shall be at liberty, on the production of such certificate to him, to 
hand over aH such deeds, leases, muniments, or documents, to such 
of the officers or clerks of the Commissioners as they shall appoint to 
receive the same ; and in case the Master shall be of opinion that no- 
tice of such application to him should be given to any party or par- 
ties in any cause or matter depending in this Court, or otherwise, 
prior to such documents being so handed over, he shall state on the 
back of such certificate upon whom, in his opinion, such notice should 
be served, and whether personally or upon the solicitor for such party, 
or at his residence or otherwise ; and any party objecting to the hand- 
ing over such documents shall be at liberty to appear before the 
Master, and state the grounds of his objection to such applicatioiiy 
and if the Master shall be of opinion that the objection of such party 
is well founded, he shall decline to hand over such documents with- 
out the special order of the Court ; and in no case shall the Master 
hand over such documents without obtaining a receipt for the same^ 
and the receipt to be given by the officer of the Commissioners for all 
such documents shall state that the same are so handed over to him 
in pursuance of this General Order ; and all such applications for 
documents shall be heard and disposed of by the Master at the com- 
mencement of his sittings on each day, and before going into the 
general business <rf his office. 

MAZIERE BRADY, a 
T. B. C. SMITH, M. IL 
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After the service of notice to lodge deeds, and with Proceedings 

&fteT service 

the least possible delay, the petitioner's solicitor should of notice to 
procure as correct a rental as possible, showing the 
tenants' names, yearly rent and rent-charge, quantity of 
land held by them respectively, and the nature of their 
tenure ; but as it is very improbable that he will be 
able to procure such a correct rental as will contain all 
these requisites, with the accuracy required by the Com- 
missioners, it will be necessary, preparatory to serving a 
&rther notice, which is called the "Final Notice to 
Tenants," under the 13th General Eule, and which will 
be afterwards given, to serve what is called the " Pre- preiiminaiy 
liminary Notice," the service of which is directed by the tenants. 
following Rule of the Commissioners, also under the date 
of 14th January, 1850 : — 

In order to obviate tlie delay and expense of objections made by Commission- 
tenants served with notice, pursuant to the Idth Gleneral Rule, the xxon^. 
party having the carriage of the proceedings ahaU, tin case he have not 
efficient information to enable him to make out a fall and correct 
rental and schedule to the notice required to be served in pursuance 
of the 13th General Rule, serve a preliminary notice, to be directed 
to the tenants upon each townland respectively, according to the 
form annexed, or as near thereto as the circumstances shall allow : — 

NOTICE. 

IN THE COURT OF COMMISSIONERS FOR SALE OF mCUMBERED 
ESTATES IN IRELAIO). 

In the Matter of the Estate of ^ An Absolute Order for Sale hav- 
, Owner, \ jjjg been made by the Commissioners 

Ex parte , Petitioner. J in this matter, of the lands of , 

and as it will be necessary that I should furnish the said Commis> 
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sionerswith a ooirect rental of the lands and premies mentioned 
therein, the several tenants apon said lands are hereby required to 
furnish to me a statement of their respective tenancies, setting forth 
the lease or agreement (if any) mider which they hold, the rent pay- 
able by each, and the quantity of land held by them respectively. 
Such statement to be furnished to me on or before the* day 

of . And notice is hereby given, that should the SMd 

tenants, ot axiy of them, decline to fiimish me with such information, 
I shall serve the usual notice, pursuant to the General Order of this 
Honourable Court, in which I shall describe the tenancy of such 
tenant so declining, as existing from year, or otherwise, according to 
the best of my information ; and in case such description be incorrect, 
and such tenant should come in to make objection thereto before said 
Commissioners, I shall make use of this notice for ihe purpose of 
disentitling such tenant to any costs of making such objection. Dated 
this day of 

^Attorney for 

\ having the Carriage of said Order. 
To the several Tenants upon 

the Townland of 

Such notice to be served by posting the same on the usual places 
for posting notices under the Grand Jury Act, and by delivCTing 
copies thereof to the Protestant and Roman Catholic clergymen, if 
they shall be willing to accept the same ; and also by serving copies 
thereof at the residences of the three principal tenants upon each 
townland. 

It should be remarked that all tenants should not be 
served with this notice, and the Taxing Officer will only 
allow the costs of copies for three tenants on each town- 
land, in strict compliance with the Commissioners* 
directions. 

• Ten days from service of notice. 
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This notice has been found not to answer, and ^^"^^ ^^ 
although the form has been varied by several solicitors 
giving, annexed to the notice, a printed schedule in 
blank, ior the purpose of enabling the tenants to fill up 
the fall particulars of the nature of their tenure^ it has 
stiU Mled in eliciting the required information, the 
answers generally given by tenants being so insufficient 
that solicitors, who had experience on the subject, have 
substituted different modes of getting at the required 
information. 

The object of the Commissioners in promulgating so 
many directions, and giving forms to meet their requi- 
sites, has been to simplify, as much as possible, their 
course of proceeding, and point out to the solicitors the 
best way of obtaining the information required; if, 
however, the solicitor succeeds by any less expensive 
and shorter method there will be no objection, so as the 
object in view shall have been attained. It has been 
found less expensive and troublesome, and far more 
certain of success, and of greater service in preparing 
the TMital afterwards (if not altogether indispensable), 
that the solicitor having the carriage of the sale should 
apply himself, in the first instance . to get all the original Necessity for 

, procuring 

leases that may be forthcoming, or copies of them, and leases in first 
then seek, from the tenants, copies of any other leases or 
agreements they may claim, and which cannot be other- 
wise procured. 

This will generally be effected through some one of course mg- 
the tenants, or the bailiff or receiver, if any, over the 
property, and the Commissioners will allow any reason- 

F 2 
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able expense incmred in procuring and paying for flie 
copies of such leases or agreements as may be in ex- 
istence, and cannot be otherwise procured. 

It may be important to direct attention to the provi- 
sions of the Act, and also to the General Eules regulating 
the practice of the Court, and to the Commissioners' 
directions relating to leases and agreements, as one of 
the most dificult aad troublesome proceedings, in bring- 
ing a property to a sale under the Act, will frequently 
be found to be obtaining information on this branch of 
the proceeding. 

The Sections of the Act applicable to tenants' leases 
appear to be the 23rd, 27th, and 29th. The 23rd Sec- 
tion, so far as it relates to tenancies, provides : — 

Provisio^Qsof That where a sale shall be made, the Commissioners shaU, where 

A.ct relfttioir 

to tenants* and so far as they may deem necessary for the purposes of such sale, 

ascertain the tenancies of the occupying tenants, and of any lessees 
or under-lessees whose tenancies, leases, or under-leases affect the 
land or lease, or part thereof^ to be sold, and may ^ve such notices, 
and make or cause be made such inquiries as they shall think neces- 
sary for ascertaining and securing the rights of such tenants^ lessees, or 
under-lessees as aforesaid ; and aU occupying tenants, and all persons 
being or claiming to be lessees or under-lessees, shall, at such times 
and places as the Commissioners may by their notices require, pro- 
duce all leases, under-leases, and agreements in writing under which 
such tenants or persons occupy or claim to hold, if such leases, under- 
leases, or agreements, or counterparts thereof, be in their possession or 
power, and where they occupy or claim to hold under leases, under- 
leases, or agreements in writing not in their possession or power, or 
under parol agreements or lettings, they shall deliver, at such times 
and places as aforesaid, particulars of the terms and conditions opon 
and subject to which they occupy or claim to hold ; and the sale ^haU 
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be made subject to the tenancies, leases, or under-leases, and subject 
to which the owner or incumbrancer applying for a sale shall be 
owner or incumbrancer, and such other of the tenancies, leases, and 
uader-leases as shall appear to the (Commissioners to have been 
granted bondjide by^the owner or person in possession or in receipt of 
die rents and profits, and subject to which it shall appear to the 
Commisnoners the sale should be made, save such (if any) of such 
lespective tenancies, leases, and under-leases as, with consent as 
herein-after mentioned, shall be included in such sale, and, where the 
Commissioners think fit, be made subject to any leases, under-leases, 
or tenancies, according to any general description or subject to any 
condition concerning any leases, under-leases, or tenancies, the nature 
of which shall not have been ascertained or shall be disputed. 

The 27th Section, which prescribes the effect of the 
conveyance, provides that it shall be effectual to pass 
the fee '^ subject to the leases and tenancies therein 
referred to, and discharged from all other estates, rights, 
titles, &c. ; and by the 29th Section it is enacted — 

That the Commissioners shall have power to order the delivery Right of pur- 
to the purchaser, or as he shall direct, of all leases or counterparts of leases^ sec. 

29 ' 

leases and agreements, and other evidences of the tenancies subject 
to which the sale shall be made, affecting the land or lease, or part 
thereof^ sold. 

It will be seen that very large discretionary powers Powers of 

Commis- 

are conferred upon the Commissioners by these sections sioners over 

■^ tenants' in- 

of the Act over the tenants on properties brought within terests. 
its provisions. In order to give the purchaser a perfect 
rental, they can require the production of all leases or 
agreements, and if tenants neglect or refuse to produce 
them, or if, in the opinion of the Commissioners, any 
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lease or agreement is not lond fidsy or is made contrary 
to leasing powers, the Commissioners can sell discharged 
of any such lease or agreement. 

Where a tenant holds under a lease, hut has ne- 
glected to claim the henefit of it, and has heen regu- 
larly served with the Final Notice under the 13th 
General Order, and his tenancy has been described in 
the conveyance to the purchaser as from year to year, 
the lease is evicted, and both the tenant and purchaser 
are bound by the description m the conveyance. — In re 
John James Bodkin, 3 I. Jur., 101. 

If the tenant suffer any damage owing to the opera- 
tion of the conveyance, the Court, on his application, 
will award compensation ; for they then deal, not with 
the landjs, but with the money in C6urt. — lb. 

This power with which the Commissioners are in- 
vested, with reference to tenants' leases, should be made 
known to tenants. Heretofore tenants, at least in the 
South or West of Ireland, where they are partial to ihe 
litigation of the Quarter Sessions Courts, found they 
could frequently defeat an ejectment, and hold over 
their land, no matter what arrears were due, if even at 
the last moment a lease, or any writing in the nature of 
a lease, agreement, or proposal, could be prdduced. It 
is, therefore, difficult to impress upon tenants the powers 
vested in the Commissioners to set aside leases or agree^ 
ments, or, if they are withheld, to sell as if none sudi 
were in existence. Too much care cannot be taken to 
save the honest, though perhaps ignorant, tenant hom. 
being deprived of his lease ; for, if the conveyance to 
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the purcliaser be once executed, without saving the right 
to the lease, there is an end of the tenant's interests, 
whatever they may be, under it, and, without any trial 
or appeal, he may have lost a valuable lease, and be- 
come a mere yearly tenant, liable to be turned out at 
the end of each year. 

Considerable attention to the tenancies is not only importance 

of clearly as- 

necessary to protect the tenant's rights, but for the certaining 

tenants' 

interests of all parties ; as there is no more frequent rights. 
cause of delay and dispute between vendors and pur- 
chasers than misdescriptions in rentals; and in this 
Court there have been abeady several applications on 
the subject, and some purchasers discharged, to the 
serious injury of the property, on the grounds of mis- 
description in rentals. These cases will be referred to 
in a subsequent chapter. 

With the view of eliciting the requisite information 
from the tenants, the Preliminary I^otice was designed ; 
but, even if the tenant furnish the full information 
required by it, the solicitor having the carriage of the 
proceedings will be still in the dark until he actually 
sees the lease or a copy, and, if it be a lease for Hves, 
until he discovers whether the Hves are in being or not, 
and their respective ages and descriptions, and also 
whether there are any special covenants in the lease ; 
until then he really has not information sufficient to 
jH^pare the " Final l^otice," or a proper rental to be 
handed to a purchaser. The 2(>th General Rule pro- 
vides: — 
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Purchaser 
entitled to 
leases. 



Notice to 
tenants to 
ftimish 
copies of 
leases. 



That the duplicates or counterparts of leases, wheie th^ exist 
and can be had, or other evidences of the tenancies subject to which 
the sale is made, shall be delivered to the purchaser, except where t^ey 
relate to other lands, in which case copies shall be delivered to him* 

It would, therefore, appear to be necessary, in the 
first instance, where the leases are not forthcoming, to 
procure, not only the information required by the Preli- 
minary ;N"otice, but a correct and compared copy of the 
lease for settling the rinal ;N"otice, and to hand to the 
purchaser. 

It will also be seen, when the Commissioners' direc- 
tions in reference to the preparation of the rental are re- 
ferred to, that the rental should state what documents 
wiU be handed to the purchaser of each lot, such as 
head leases, coimterparts of leases ; and that, if they be 
not forthcoming, it should state what copies, or other 
secondary evidence, can be given in their place, and any 
special provisions in the leases which may affect the 
value of the lot ; and that, upon applying to settle the 
rental, the solicitor should be prepared with copies or 
counterparts of the leases stated in it. 

A circular to the following effect may be very use- 
fully circulated amongst the tenants : — 

INCUMBEBBD ESTATES COURT. 

In the Matter of the Estate n An order having been made by the 
of A. B., Owner, f Commissioners for the sale of tire E&- 

C. Dm Petitioner, j tates of A. B., the several tenants 

thereon are apprised that it is necessaiy for the solicitor having the 
carriage of the sale to ascertain exactly the nature of the tenancies, 
so that the sale may be made subject to existing leases or agree- 
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menfs for leases. With this view such of the said tenants as claim 
any lease or agreement are requested to furnish copies thereof to the 
undersigned, in order that they may be stated in the rental for sale, 
and the rights of the tenants secured ; the expense of making such 
oopiesinll be paid, upon the deliveiy thereof, and the production 
of the original lease or agreement for the purpose of comparing the 
iXfgy\ and the said tenants are hereby informed that, if they neglect 
to furnish such copies and produce the original within ten days, they 
win be treated as yearly tenants, and it will be necessary for such of 
them as may so neglect, to come in and prove the said leases, at 
their own expense, before the property is sold, or they wiU lose the 
benefit of such lease or agreement. 
Dated 

Solicitor. 

The Commissioners have decided that they will allow Expense of 

copies of 

the expense of making the copies of the leases to be lease, &c. 
furnished ; the expense of the copy of any common 
lease will scarcely amount to 5s., and the solicitor can 
easily arrange with some party, either on the property 
or near it, or at the nearest town, to receive the copy 
and compare the original ; and, upon doing so, if it be 
a lease for lives, the existence, description, and pro- 
bable age of the Kves can be at the same time disco- 
vered and marked in the fold or at foot of the lease or 
agreement, and will save a great deal of trouble after- 
wards, and enable a perfect rented to be prepared with 
IHde difficulty. 

The following are the remarks of the Conmiissioners, 
eootained in the further directions issued in March, 
1850, in reference to this subject, and appear to be ad- 
[ more to the tenants than the solicitor. 
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Commission- Under the 27th and 29th Sections, the land is to be conveyed and 
directions in ddivered to the purchaser, subject only to the leases and agreements 
tenanted ^ expressed or referred to m the conveyance. The efGBct of this is, 
leases. ti^t the tenant must lose his lease, imless satisfactory evidence of its 

contents and existence be giv^i before the sale. He has, however, 
several opportunities of making and establishing his claims, first, 
^ as soon as the Preliminary Notice is served, he ought to state \aa 

claim, and offer to permit the inspection of his lease, and to give a 
copy GD. being paid the expense of making it. This is the proper 
and prudent course for him to take, and if he follows it, the existence 
and validity of his lease will generally be a^nitted without any 
further trouble on his part, unless there appear some good grounds 
to impeach it ; while, if he neglects to do so, he may endanger his 
lease, or be put to costs in establishing it, which he will not re- 
cover, as they will be considered as having been occasioned by his 
own neglect 

The tenants will also, in many cases, have an opportunity of 
establishing their claims to leases or agreements when called upon to 
produce their leases, &c., under the provisions of the 23rd Section of 
the Act ; and finally, when the notice is circulated under the ISth 
General Rule, they will all have an opportunity of putting forward 
their claims. The tenant whose lease is not impeached, and who 
complies with all the orden of the Court, will be paid all his reason- 
able expenses. 

Order on If tenants, however, still refuse to produce their 

.roduce leases or agreements, and if it become nece^ary, aa 



f 

le 



order can be obtained directing their production, which 
the Commissioners are authorized to do by the Act, 
and in pursuance of the 21st General Eule, which 
provides — 

That the Commissioners may require and compel all persona 
claiming to be tenants, to produce the leases or agreements, or other 
instruments under which they so daim, and to give copies thereof. 
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If any opposition by the tenants is anticipated, it 
would be desirable, at this stage of the proceedings, to 
get the order of the Master, requiring the production of 
the leases or agreements to the party whom the solicitor 
may select for the purpose ; and this order will be got, 
as a matter of course, on application to the Master, upon 
an affidavit showing the necessity for it. The form of 
order is, *'that the tenants do produce their leases (at 
a place to be fixed near the property) to the solicitor 
(or party named by him), and give compared copies 
thereof, on being paid the usual scrivenery charges 
therefor, or in default that the lands be sold discharged 
of said leases." 

It will be necessary to compare the copies with the commifSg''^ 
original lease or agreement, not only for the purpose of ^*'^'*®^- 
having a correct copy, capable of being proved, but to 
prevent imposture, for it has been found that tenants 
have put forward claims to leases or agreements, the 
copies of which appear to be correct, but when the pro- 
duction of the original is enforced, the dates, or the 
term, or even the lives named, or the rent, have been 
altered. 

Having obtained all the information that can be col- 
lected in reference to the tenancies^ it will still be im- 
probable that the quantity of land in each tenant's 
possession can be ascertained with sufficient accuracy 
without a survey of the estate ; it will, therefore, be 
necessary to apply to the Master for an order for that 
purpose. 

To obtain, if necessary, general directions as to the 
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Proceedings sale and the title to the estate and incumbrances, th« 

to obtain 

Commis^on- Commissioners have, under the 24th General Buie, 

ers* general ' ' 

J^^ given further specific directionfl. The Rule is :— 

That when the absolute (sder for a sale shall be proaounced, the 
Commissioiiers, or in case of a reference to one Commissioner, audi 
one Commissioner, shall direct what further information shall be 
procured respecting the title of all parties to the premises, and to the 
Incumbrances affecting the same, and what searches or further 
searches should be made in relation thereto, and such person as the^r 
or he shall direct shall forthwith proceed to nuike out a fiill title to 
the premises, including charges and incumbrances thereon, and shall 
prove and verify the same in such manner as the Conmiisraoners, or 
such one Commissioner, shall direct ; but the sale itself shall not be 
delayed by the proceedings under this and the preceding rule, unless 
the Commissioners shall see cause for deferring such sale. 



Statement 
of fSftcts. 



Commis- 
ftioners* di- 
rection, 
January, 
1850. 



The mode of proceeding is pointed out by the genend 
directions of 14th January, 1850 : — 

That at the expiration of the ten days (mentioned in the notioe 
which has been given to all parties to produce all deeds, leases, and 
other documents relating to the estate), the party having the carriage 
of the proceedings shall, without unnecessary delay, prepare aad lay 
before the Commissioners a general statement of fSeu^ta, to be verified 
according to the best of his information and belief^ detailing, so fiar aa 
he may be enabled to do, the several denominations of the lands to be 
sold, with the acreable contents of each, and the poor-law elecfcoial- 
division in which they are respectively situate, the number of tenants 
thereon, distinguishing those who hold under leases, from those who 
hold as yearly tenants ; also whether there be a Court Beoeiyer over 
any, and what portion thereof; the person or persons who are in. 
possession of the title-deeds, tenants' leases, and agreements, or coon-L 
terparts thereof, rental, survey, or statement of title (if any), or other | 
documents relating to the property, or to the charges thereon, and. 



d by Google 



Statement of Facts. 115 

so^ other infbnnation as may enable the Commissioners to give the 
reqtdate directions for proceedmgs, preliminary to the posting for 
sale, pursuant to the 24th General Rule; such statement to be ac- 
companied with the index to the Ordnance Survey of the lands to be 
a(M» And thereupon the Commissioners will make such orders and 
doect sach. proceedings as they may consider necessary and advisable. 

In coimexion with the foregoing directions of the Further di- 
Commissioners, the following "further directions," March, isso. 
issued in March, 1850, should be referred to: — 



Proceedings under an order are not to be suspended or delayed, 
except by leave of the Commissioners ; and any application for delay 
should, if practicable, be made before serving the final notices upon 
the tenants. Such application should be made upon notice to the 
creditors, in such manner as the Commissioners shall direct. 

Ab toon as the order for sale is made absolute, proper steps must be 
taken to ascertain the particulars of the land or lease to be sold, and 
of the title and incumbrances. These steps may be going on at the 
same time, as one need not interfere with the other. 

The party {uroceeding must immediately serve what is called the 
Preitminary Notice on the tenants and others, calling for information 
as to leases and other documents. Where the owner is himself the 
petitioner and in possession, it is presumed that, except under special 
drcomstances, it is not necessary to serve the preliminary notice on 
the tenants, as an owner should make himself acquainted with the 
porticiilars of his tenants' holdings before presentmg his petition. 

The party proceeding ought also to consider whether a survey or 
vahiation of the lands is expedient; and if he considers it expedient 
he should, without delay, apply to the Commissioners for permission 
to have a survey or valuation made. As a survey can be obtained at 
an expense not exceeding 3d. an acre, it will generally be useful to 
have a survey made, unless a very recent one can be obtained from 
some of the parties, or unless the nature of the interest to be sold 
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renders a sorvey plainly tumecessaiy. The permission to make a 
survey is to be applied for on notice to all parties who have ^speared 
in the matter ; and the application should be founded on a short affi.- 
davit, lowing the necessity or utility of the survey. The scale which 
it is desirable to adopt is the ordinary estate scale of sixteen inches to 
a mile, or one inch to twenty perches. 

Remarks on These "directions" and " further directions" may be 

"ftirther di- ^ 

rections." considered together ; and first, as to the statement of fects 
required, it can embrace the particulars mentioned in 
the "further directions;" it must contain several matters 
which the solicitor can easily disclose. 

1st. The names (tf the denominations of land directed 
to be sold, and the acreable contents of each ; the Poor 
Law Electoral Divisions, and the number of tenants on 
eadi division. 

If the instructions which have been given for the pre- 
paration of the schedules to the petition be complied 
with, all these particulars can be taken from it. 

2nd. The statement should show " the tenants who 
hold under leases, and those who are yearly tenants." 

The result of the Preliminary !N'otice, or the notice 
suggested instead of it, and also the inquiries upon the 
estate, ought to famish this information. 

3rd. " Whether there be a Court Eeceiver over any 
and what part of the estate." The petition should also 
contain this information. 

4th. The person or persons in possession of the title- 
deeds, leases, survey (if any), statements of title (if 
any), and other documents relating to the estate, and 
the charges thereon. 



d by Google 



Statement of Facts, 117 

This information wiU probably be obtained from the 
HiiBW^^rs received from the notice to lodge the deeds, 
and other papers ; but as the parties in possession of the 
deeds and papers may have neglected to lodge them as 
required by that notice, the solicitor should, during the 
ten days allowed for the purpose, raeike himself perfectly 
acquainted with the information required. If necessary* 
an order can be obtained as a matter of course from the 
Master, directing the owner or other party to lodge all 
deeds and papers on oath.* It will be necessary in survey, 
particular to ascertain whether a survey has been 
recently made, and whether it is such as wiU show the 
actual quantity of land each tenant holds ; and if no 
such survey can be found to be in eidstence, it should 
be so stated ; and it should also appear what deeds or 
documents (if any) have been lodged (this will be ascer- 
tained by geting a copy of the schedule lodged with 
them); and in case no deeds have been lodged, the 
solicitor should show by the statement in whose pos- 
session they are, or are supposed to be. 

The statement should also contain any special eircum- 
Ranees connected with the estate, and in reference to 
which the Commissioners' directions may be required 
for the guidance of the party having the carriage of the 
order. The index of the Ordnance Survey^ which is 
mentioned as requisite, is what is suggested to be added 
to the schedule of the property annexed to the petition. 



• An affidavit stating the required documents, and in whose possession, is 
7 to obtain this order. 
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The statement should be engrossed and verified in the 
same way as Chancery statements of facts (but no stamp 
is required), and an attested copy for use made, as the 
original must be filed, and notice should be served on 
all parties of the filing of it, and of applying for direc- 
tions upon it. The notice may be in the following 
form: — 

CSAHBEE MOTION. 

^r^et^ In the Matter of the Estate^ I beg to appriae yon that I have this 

on statement of A. B., Owner. \ day lodged a general statement of facts, 

of facts. I 

Ex parte C. D., Petitioner.! as required by the Commissioners' di- 
rections of 14th January, 1850, and that I shall, on next, 
apply to Mr. Commissioner for such directions and in- 
structions as maybe necessary and advisable thereon. 
Dated 

This notice should be served two clear days. 

The proceeding by statements of facts, as pointed out 
by the preceding directions, is now almost obsolete, the 
directions, however, have been retained to preserve liie 
record of the earlier course of practice of the Court. 

The establishment of the office of the Mast^ of the 
Court has transferred to him the duties of making all 
orders, and giving all necessary directions in reference to 
the prepa/ration of the rental. Where, however, there 
are any questions requiring consideration involved in 
the title to the property, and the sale of it subject to any 
charges, or subject to any particular conditions arising 
out of the title f a statement of facts may still be neoes- 
sary, and the proper course of proceeding to obtain tJie 
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Commissioners' directions on snch. matters ; but, unless 
iome special circumstances require it, the statement of 
fects is not necessary. 

In consequence of the great delay which wiU be most p^^Jt^f 
probably experienced in getting the maps and surveys, 
and as the Pinal ITotice on the tenants cannot be served, 
Tuiless the exact quantity of land held by each tenant is 
ascertained, the course found to be most expeditious and 
advisable is, that the solicitor for the petitioner should, 
immediately after the absolute order is obtained, apply 
to the owner or his solicitor, or to the mortgagee or his 
soHcitor, either personally or by letters, or to the re- 
ceiver, if any, and also apply in every other quarter 
likely to be informed on the subject, to ascertain whether 
a recent survey has been made, and if so, whether it 
can be obtained, and whether it is such as will show 
each tenant's holding, and be otherwise suitable for the 
purposes of the sale. 

It may be remarked that in very few instances wiU 
such a survey as will answer be obtained ; even if made 
within the last two or three years, it will be found that 
the tenants have changed, the farms have been altered, 
or that oiher circimistances render it unsafe to depend 
on any survey not made specially for the purposes of 
the sale. Of course, if the property to be sold be merely 
leasehold, a survey will scarcely be necessary ; or if the 
property be all in the owner's possession. In those 
eases the Ordnance maps and valuation wiU generally 
^ord aifr the necessary information ; but where there 
are many, or even a few, tenants, a survey wiU be found 
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to be almost indispensable. If there be a recent TOTvegr 
and map of the estate, it can be revised and amended to 
show the present state of the property, and an expense 
of one penny per acre will usually be sufficient to pay 
for such revision and amendments. 

Having then ascertained whether there is any su(^ 
survey, or that there is none in existence (and this can 
be easily ascertained within three or four days after the 
order is made absolute), an affidavit should be made to 
ground the application for liberty to procure the survey. 

The affidavit can be to the following effect : — 

d^^to ^*' Jb the Matter of the Estates \ e. F., SoUcitor for the Petitioner, 

ground mo- of A. B., Owner, ) having the carriage of the order for 

tion for ^ _ _ .. \ ^ ^ 

order for U D^ I'etitioner. ; sak in this matter, maketh oath and 

saith, that he hath made diligent inquiries (of the owner's and mort- 
.gagee's solicitors, and of the reeeiyer or agent over the estate, or 
other persons likely to afford information on the subject, as the case 
may be), for the purpose of ascertaining whether any survey of the 
said estate has been made, and which could be rendered available for 
the purpose of the sale ; and deponent saith that he has been tumble 
to discover whether any such survey is in existence (or has been in- 
formed that no survey was made, or that a survey which was made 
some years since is in the owner's or mortgagee's possoasion) ; and 
deponent saith, upon the said estates are a number of tenants, a ?v^ 
that it will be necessary, in order to ascertain the quantities of land 
in each tenant's possession, to have a survey now made (or sach 
survey revised and amended). Saith that the said estates contain, as 
deponent believes, about acres. 

Upon au affidavit to this effect an order for a survey 
will be made, as a matter of course, by the^Master, if 
there be no appearance entered; but if th^^e be a&J 
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i^ipearance a regular notice of motion must be given, 
which can be in the following form : — 

CHAMBER MOTION. 

In the Matter of the Ertate"! Take notice that I shall, on Noticeof 

of A- B., Owner, I next, apply to the Master, in Cham- for*ordcr*for 

£x parte C. P., Petitioner. J ber, for an order for Uberty to pro- *^*^®y* 
care a faun survey of the estates to be sold in this matter, and shall 
use my affidavit this day filed in support of the application. « 

Dated, &c 

This application should not be postponed at farthest 
beyond a week after the absolute order. 

The party making the application for the survey should ^Jl^r. 
be prepared to hand in the name of a surveyor. "With 
r^^od to the selection of a surveyor, that is a matter 
alt(^ther in the discretion of the solicitor ; and as the 
diarge allowed by the Commissioners is fixed by the 
order directing the survey, there will be no necessity for 
catering into an agreement, unless perhaps either in 
very small or very large cases ; the usual sum allowed 
iB liiree-pence per statute acre, besides which the sur- 
veyor will be entitled to his travelling expenses to and 
ftom the estate. 

In some cases it will be desirable to have a valuation Valuation. 
made, for instance where the land has been tmlet, or 
where any portion of the estate can be treated as building 
land, or villa residences held on leases which will shortly 
esjrire, in which cases a valuation to show the estimated 
ineteased value that may be expected wiU be desirable 
flttd nseM, and the Master wiU usually authorize it if 
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applied for; the expense of a valuation survey will 
generally vary from six-pence to a shining an acre ; in 
property densely popidated, where there may be numbers 
of residences, the trouble of valuing each holding will 
be considerable, and the charge made is sometimes as 
high as a shilling, which, however, should include every- 
thing. 

In the matter of the J^l ofPortarUngton^s Estates 
the Commissioners held that Griffith's Valuation and the 
Poor Law Valuation were not sufficiently accurate, or 
conducted upon the proper system for enabling purchas- 
ers to arrive at a fair value of a property. They, there- 
fore, usually require every property to be valued before 
it is submitted to competition, and the valuation, what- 
ever it may be, stated in the rental, with the name of 
the party by whom it has been made. It is unneces- 
sary to have a valuation of head-rents. 

Having procured the order for liberty to obtain the 
survey and valuation, and selected the surveyor, the 
solicitor should make it a part of his arrangement with 
him that he should famish a return showing the land in 
each tenant's hands, within, at all events, one month, 
and unless the estate is very large this can be effected. 
SsUbe^^' ^^ solicitor should furnish the surveyor with as 
wSreySf^^ corrcct a rental^ as can be got, accurately showing the 
denominations and tenants' names, and also with a letter 
to the receiver or agent over the estate, or some of the 
principal tenants, requesting that every assistance tiiat 
may be necessary should be afforded to the surveyor, 
and in particular in recommending a steady and tmst- 
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worthy meaxsman, thoroughly acquainted with the 

property, to point out the hounds of each farm, and 

give an accurate return of the tenants. The solicitor 

wiD. be entitled to charge in his costs the expenses of 

the mearsmen. 

It may occur that instead of assistance the surveyors where sur- 
veyor inter- 
will be subjected to annoyance, and experience difficulty feredwith. 

in being allowed to enter the property; but in such 
an event, upon an affidavit detailing the circumstances, 
the Commissioners will at once direct a conditional 
order for an attachment, or if called for by the facts 
an attachment against any person interfering with 
or preventing the surveyor from doing his duty.* 

In the matter of the Estate of Francis BreWy an order 
was made by the Commissioner in the matter, that the 
owner, or some person to be named by writing under 
his hand, should attend on the property at a certain 
time to procure entrance for a surveyor and his assist- 
ants, and to point out the mears and bounds. Obstruc- 
tion was thrown in the way of the surveyor by the 
labourers on the estate, who would not allow the 
Borveyor to enter, and an order for an attachment was 
applied for. Upon behalf of the owner it was denied 
iiiat he personally had obstructed the surveyors, and it 
was insisted that the Court had no jurisdiction over the 
personal liberty and freedom of a landed proprietor, so 



* It ironld, perhaps, be pmdent for tlie solicitor to hare a distinot under- 
^•mAiwi^ ^th the snryeyor that the expenses of the survey are not to be 
fild mtil the proceeds of the sale are realized ; otherwise the solicitor may 
t»««Oed iqkon to make very heavy advances, which, however, no respect- 
■He w iT T e y o r will require. 
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as to compel him to assist in the proceedings towards a 
sale of his estate. The Court, however, granted the 
order for an attachment, and directed the property to 
be sold upon the Poor Law Valuation, without a survey. 
—15th December, 1852. 
PreUminary In some cascs, whcro the property to be sold is large, 

notice of 

sale. or peculiarly requires early notice of the intended sale, 

a preliminary notice of the sale may be authorized before 
the rental is settled, detailing the circumstances of the 
property, and announcing the probable time of the sale, 
and when the rentals will be ready. To justify the costs 
of a preliminary notice, permission for it should be 
obtained from the Master, and the parties interested 
should get notice of the application to have it allowed, 
as it involves a good deal of expense in advertising. 
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STATEMENT OP TITLE. — SPINAL NOTICE TO TENANTS TJNDEK 
IdTHGENEBALBTTLE. — TENANTS* OBJECTIONS. — HOW DIS- 
POSED OF. SETTING ASIDE LEASES OB AGBEBMENTS. 

A CONSIDERABLE interval must elapse before the solicitor statement ot 

title. 

is famished with a copy of the surveyor's return, during 
which, in most cases, he can do nothing in reference to 
the sale further than inquiring after the tenants' leases, 
as suggested, and having the statement of title to the 
estate, and incumbrances (if not lodged in the first 
instance), made out fix)m the documents brought into 
Court by the parties, and if the parties have neglected 
to bring in the deeds or other documents, it will be the 
solicitor's duty to proceed to enforce compliance with 
the orders to lodge them by applying for conditional 
orders for attachments. 
It will generally be found that some person has ajroj"™? 

cieecis wmcD. 

statement of title, which, if not sufficient, can be made J^Y® ^^ 

' ' ' lodged m 

available, so far as it goes, by some amendments ; and ^^^* 
it will be the business of the solicitor having the car- 
riage of the order to apply for liberty to take the deeds 
and documents lodged, out of the Court. 

This is a motion of course, of which no notice is Practice. 
required ; and if the Commissioner makes an order that 
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the deeds may be handed oyer, the solicitor may prepare 
the order, to be signed by the Commissioner, and, npon. 
his signature and the solicitor's receipt, the deeds and 
documents mentioned in it wiU be handed to him by 
the Eecord Keeper, for the purpose of preparing or 
examining the statement of title or other papers lodged. 
Examina- Having procured the deeds and other papers, the 

tionof 

documents statement of title, if not previously made out, shoidd be 

lodged. ' JT ^ 

drawn from them. If, however, a statement be lodged, 
it should be care^illy examined and amended, so as to 
comply with the directions of the Commissioners, already 
given (page 48). 

It may be here remarked, that the solicitor having 
the carriage of the proceedings will find it necessary to 
re-lodge the deeds, with all necessary documents referred 
to in the abstract of title, viz., the original deeds which 
are forthcoming, or compared copies, with an affidavit 
accounting for the absence of the originals, and attested 
copies of memorials of such as may not be forthcoming, 
but are registered. The time for re-lodging the deeds 
with the statement and other documents will be before 
it becomes necessary to apply to the Commissioners to 
fix the day for the sale, 
^fte^^^btof* ^kVlien the surveyor shall have furnished a return of 
o%*rSuru *^® tenants' names, and quantities of land held by each, 
the solicitor shall proceed at once with the preparation 
of the final notice under the 13th General Rule, which 
is as follows : — 

Final notice. That on the order for a sale being made absolute, a notice shall be 
circulated among the tenantry or persons residing on the prox>erty, 
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aooodfdiDg to a printed fbnn to be approved by the Ck)mmi8sioners, 
specifying the tenancies, leases, and agreements which are admitted, 
and calling upon all parties who have claims for other tenancies, 
leases, and agreements not specified ; or who consider that the terms 
of their tenancies, leajses, or agreements are incorrectly stated, to come 
forward, and apply for an amendment of the order in this behalf. 
Bat this rule shall not be construed as rendering it necessary to serve 
every tenant, or every person residing on the property or claiming to 
be interested therein, with such notice. 

The form of the Final Notice settled by the Commis- jSNotice. 
sioners, and now used, is as follows : — 

IN0UHBEBEI) ESTATES COTJBT. 

Noike by the Commissioners for Sale of Incumbered Estates in 
Ireland, 

TO ALL WHOM IT MAT CONCBBN. 

In the Matter of the Estate ") The Commissioners for the Sale of 



of A. B., in the County 
of Owner. 

Ex parte C. D., Petitioner. 



Incumbered Estates in Ireland have 
' ordered a sale (amongst others) of 
the lands of [state lands']^ situate in 
the barony of , and county 

of , the estate (as it is alleged) of , in the said 

county, Esq., subject to the leases, agreements for lease, and tenan- 
cies from year to year, set forth in the schedule hereto. If any per- 
son objects to the said sale, on the ground that he has any interest 
in the said premises, not derived under said leases, agreements, or 
tenancies, or any of them, or because his lease, or agreement, or 
tenancy is incorrectly stated in the said schedule, he must lodge his 
objection in writing with the Secretary to the Commissioners, on or 
before the day of , otherwise his interest will be 

barred and concluded by said sale. 

And such objection must be verified by affidavit entitled as above, 
and sworn, if out of Dublin, before one of the Masters Extraordi- 
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nary of the Coxat of Chancery, and transmitted nnder cover, sealed 
with the seal of the said Master Extraordinary, to the Secretary <^ 
the Commissioners, No. 14, Henrietta-street, Dublin, the postage 
being first paid. 

Dated this day of , 185 



Secretaiy. 
[SeaL] 



Solicitor, 
having the carriage of said Order, 



Dublin. 



The form of schedule referred to in this notice should 
contain particulars of all tenants' leases, and tenancies 
from year to year of the said lands ordered to be sold — 
as follows : — 



No. 



Deno- 
mina- 
tions. 



Tenants' 
Names. 



Bent 
Charges. 



Gale 
Days. 



Yearly 
B«it. 



Qnantity 

statute 

Measure. 



Date and Descrip- 
tion of Instrument 

(if any) under 

which Tenant holds 

and the Tenure 

of each Tenant. 



Too much care cannot be shown in preparing this 
notice ; where there are a numerous tenantry, it may be 
somewhat troublesome. 
Instructions The course suggested is, to take each townland by 

for prepara« 

tiun of final itself, giving to each a notice confined to the tenants 

notice. 

upon that particular townland. Having filled up, in 
the draft schedule, the names of the townland and the 
tenants upon it — as shown by the surveyor's return — 
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Hie next step will be, to refer to the receiver's account, 
if there be a receiver ; if not, to the rental fiimished by 
the owner or mortgagee, or made out and annexed to 
the petition, and from these sources to supply the yearly 
rent, and gale-days, and tenures. 

In some cases, there may be leases claimed, which, impeaching 
by reason of having been made at imder-value, or con- 
trary to leasing powers, or by coUusion between the 
owner and tenants, or upon other groimds, it wiU be 
necessary to impeach. The Master should be apprised 
of the special facts which would justify that course, 
and permission may be given, ia such a case, to impeach 
the lease. 

The description of the tenures, leases, or agreements, Fonns of 

description 

claimed, and their contents, should be given in the 7th of tenancies, 
column in the schedule to the Fiual Notice, in this 
form : — 

" Lease dated Ist May, 1820, for 61 years, from the day 

of 

Or " Lease dated 1st May, 1820, for three lives, one of whom, 
viz., , is in being, aged abont .** 

Or, "Tenant from year to year; tenancy determinable every 1st 
May or Ist November'* (as the case may be). 

Or ^' Tenant under Court of Chancery ; lease, pendente lite, ter- 
minates on sale." 

Descriptions of the tenauf s tenure suggested by these 

forms wiU meet most cases. 

It will be necessary then to ref^ to the survey and where te- 
nant holds 
insert the quantity of land stated to be held by the par- land partly 

^ •^ J m: by lease and 

ticular tenant in the proper column ; this will require P^I^ilJ^^' 

g2 
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much care, as frequent mistakes arise by rea8(m of a 
tenant holding some land under a lease, and adjoining 
land as yearly tenant. The division of the estate into 
townlands will render a remark necessary, showing that 
the tenant holds different denominations under the same 
lease, or pays a bulk rent for portions of different town- 
lands. Where, in such cases, it is found expedient to 
seU in separate lots, the consent of the tenant should 
be had to the proposed apportionment of his rent, or a 
notice served on him of the intended apportionment, to 
bind him by it. 
Where vari- Serious variances between the actual quantity of the 

ances occur ^ •' 

^and ffi ^^ supposed to be held by the tenant, and appearii^ 
in lease. ^^ ^^ Surveyor's return, should be inquired into, as 
there have been many instances of the surveyors having 
been designedly misled. However, with a little care 
this must be discovered. The area of each townland is 
ascertained beyond a doubt by the Ordnance Survey ; 
and, by keeping each townland distinct the solicitor, 
with the assistance of the surveyor's return, should be 
able to see that every acre in the townland is properly 
allotted, and that there is no deficiency or excess in the 
ascertained quantity. However, where any doubt arises, 
the surveyor and the tenant should be again referred 
under-te- to, before the notice is finally settled. "Where the 

nantstote- 

nant should tenant to the estate has under-tenants, their names 

not appear. 

should not appear in the surveyor's return, which should 
merely show the tenants paying the rent to the owner 
or receiver: much confusion often arises by the sur- 
veyor returning the names of under-tenants. If the 
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tenant holds by a lease or agreement, the amount of the 
fent-charge to which he is liable should be ascertained 
and inserted in the proper column of the schedule, and 
tiie blanks will then be found to be filled. 

It is not absolutely necessary to state in the Final surviving 

•' '^ lives in lease. 

Notice, in describing the tenure, who are the surviving 
lives in a lease, or what the probable age ; it is merely 
sufficient to show that the lease is in existence ; but it 
would be desirable to find out and state the names and 
description of the lives and their probable ages, as it 
will give the tenant an opportunity of correcting any 
mistake on the subject, and the information will be ne- 
cessary in the rental. 

From the importance of the Final Notice, and as the Copyof sche- 

^ ' dale to final 

rental must he pr^ared from it, a copy of the schedule J^^J^^^ 
part should be sent to the receiver, owner, or other owner or re- 

* ' ' ceivertobe 

person on or adjoining the estate, to examine, as much f^^^i^ed. 
trouble will be saved in subsequent stages by having 
this notice thoroughly accurate. The solicitor is allowed 
a fee of 4s. for each tenant in the Final Notice, pro- 
vided that the description is accurate, and corresponds 
with the rental subsequently to be made out fix)m it. 
This fee is intended to provide for the difficulty and 
trouble in the preparation of the notice. 

Having prepared a copy of the Final Notice for each DupUcate 
townland on the estate, duplicate copies will be required fima notice 

required to 

to be lodged with the Secretary, and he or the Assistant be lodged. 
Secretary will sign each notice and schedule, on the 
production of the absolute order, directuig the sale of 
the lands ; and where any variance arises between the 
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Period al- 
lowed tenant 
to object to 
final notice. 



Service of 
final notice. 



lands named in the absolute order and the final notice^ 
the alias, or different name of the townland^ should 
appear. 

According to a recent by-rule of 2drd June, 1852, 
the solicitor should produce (with the final notice) to 
the Secretary, the forms of requisitions to the Pay- 
master of Civil Services, in relation to Government 
charges. These forms will be obtained at the law- 
stationers. Four copies will be required, properly filled 
up. 

The period allowed to the tenant to object to the 
notice, if his lease or tenure be incorrectly stated, is 
one month. 

Having procured the notices to be signed, and lodged 
the duplicates, no time should be lost in serving a copy 
on each tenant ; if the number exceed twenty on a 
townland, the course usually adopted is, to get the final 
notice and schedules printed ; but as there are printed 
forms of the notice, and as, in making the copy for 
service, it wiU be only necessary to serve each tenant 
with 80 much of the schedule as relates to his otcn 
holding, it will be less expensive to make the copies. 
The owner should be served with a full copy of tiie 
notice ; if a minor, his guardian ; and it would be also 
prudent to send a copy to the receiver, if any, over the 
property. 

The Final Notice must be served on all occupiers on 
the property, whether tenants or not, save where the 
tenant holds under a lease for lives renewable for ever, 
fee-fium, or for a long term of years, in which cases it 
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wB. be sufficient to serve the immediate tenant, and 
tiro or three of his principal under-tenants. 

Where the person served is an under-tenant, the no- 
tice served on him should be a copy of that served on 
the tenant under whom he may derive, so as to enable 
him to state any objection to the description of the 
tenancy under which he may claim title, and in order 
to secure his rights. 

The expense of the service of this notice should be Expense of 

covered, except in special cases, by a charge of one 

fibilling for each tenant; a schedule of the tenants 

should be sent, together with the original notices, to 

the person who is to serve the notices, for the purpose 

oi marking in the schedule how the services were 

effected. 

The following are " further directions" issued in Commis- 
sioners' di- 
March, 1850, in reference to the Pinal Notice : — rectionsasto 

final notice, 
March, 1850. 

The notice under the 13th General Rule ought to be circulated 
among the tenantry generally, mthin six weeks after the order for 
sale has been made absolute : a longer delay, except under special 
circumstances, is considered by the Commissioners as prima facie 
proof of want of due diligence. The necessity of serving this notice 
is peremptory in every case. Parties often fall into the mistake of 
8iip|>osing tiuit this service maybe dispensed with, because (they say) 
ibey know there are no leases, or they know aU the leases which exists 
or require no further information. But the 13th General Rule re- 
quires the circulation of this notice, not for the purpose of procuring 
that information which the notice presumes to have been already 
obtained, but in order that the tenantry and persons in possession of 
the property should have an opportunity of setting up ani/ claims 
which they may have to further interests in the land beyond those 
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specified in the notice, and that in case no such claims are made, the 
Commissioners may decide judicially that there are no such further 
interests. This notice must be framed with great accuracy, as any 
error may put a tenant to the expense of establishing a claim to a 
tenancy different from that specified in the notice, an expense which 
must be repaid to him out of the estate, or by the petitions, unless 
the Commissioners shaD be of opinion that the tenant himsdf was in 
some default When a tenant holds without lease from year to year, 
the notice must state, not only the rent and gale days, but also the 
period of the year when his tenancy expires ; and the notice should 
describe the several fanns in such manner as to show what lands are 
held by each tenant. 

These directions hare been, in part, practically re- 
scinded, and are, to a certain extent, obsolete; the 
course now followed and approyed of by the Master, is 
to defer the service of the final notice until the survey 
(where one has been directed) has been returned by the 
surveyor, and until it is ascertained that the Conunis- 
sioner is likely, within a reasonable time, to read the 
Absiract of Titie. 

Therentalcannot be settiedby the Master until an order 
is obtained from the Commissioner referring it for settle- 
ment ; the Commissioner will not usually give this order 
until he has read and approved of the Abstract of Title, 
and directed the searches, so that if the final notice were 
now served in an early stage of the proceedings, a con- 
siderable interval might elapse before the order to settle 
the rental could be obtained, and many changes would 
Kkely occur in the tenancies, which might render new 
notices necessary, on affidavits specifying the particulars 
of such changes. 
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It will be necessary to have an affidavit verifying the Affidavit of 

•' * " service of 

service of the final notice, as it will be required at a final notice, 
future stage of the proceedings ; and the affidavit should 
contain a statement that, to the best of the knowledge 
of the party making it, there are no other tenants or 
occupiers upon the estate imless the persons so served. 
This will be, to some extent, a guarantee against any 
error in the surveyor's return, and in the rental. 

The following form of affidavit has been found to 
answer: — 

In the Matter of theEstatesl £. F. maketh oatli, and saith that he Form of 
^ K -o n affidavit. 

OTA.!}., uwner, V served the original notice in this mat- 

Ex parte C. D., Petitioner, j ter (pnrraant to the 13ih General Rnle 

of the Conrt), on which he has endorsed his name at the time of 

swearing this affidavit, on the several tenants mentioned in said 

original notice, together with sach portions of the schedule annexed 

to the said original notice as relate to each of the said tenants re- 

Epccdyelyy by delivering true copies of the said original notice and 

Baid portions of said schedule respectively, to the said several tenants 

mentioned therein, or to the persons mentioned in the schedule hereto 

imiexed in the manner and at the time therein specified, and deponent 

satth, he is not aware nor does he know qfani/ other persons^ except those 

named in said notices and so served, who are or who claimtobe tenants 

to or occvpiers of an^ portion of the kmdt named in said notice. 

Sworn, &c 

SCHJECDULE TO WHICH THE FOREOOINa AFPIDAVIT REFERS. 



Denominations 
(as in Notice). 


Tenants* Names 
(as in Notice). 


Mow, whmy and where served. 




A. B. 
CD. 


PcrsonaUy, Ist May, 1850, on the lands. 
His wife, servant, son, daughter, &c., 

as the case may be, on 2nd May, 1850, 

in house. 
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Where the tenants hold under leases of liyes renew- 
able for ever, or for a long term of years, that Dortium 
of the affidavit negativing that there are any " occu- 
piers" may be omitted. 

It is particularly desirable, and the Master exx>ect8, 
that the service of the different tenants in the affidavit 
should follow in the same order as the tenants' names in 
the notices. 

Upon the original notice should be endorsed, ''.Ori- 
ginal notice referred to in affidavit of E. F., this day sworn 
before me, — G. H., Master Extraordinary." And should 
be also signed by the party verifying the services, in 
presence of the Master Extraordinary, 
objectiana The following is the General Rule (No. 14) which re- 

bytenante. ^ ^ 

gulates the practice as to objections by tenants : — 

That if any person shall daim to be entitled to any lease or agree- 
ment other than those which are admitted, he shall lodge in the 
office the particulars of such claim, accompanied by an affidavit that 
he believes the same to be just and true, and (if he does not appear 
by attorney), stating the address to which notices and orders may be 
served on him; and the Commissioners shall thereupon make an 
order, either allowing bis daim in the whole or in part, or c^lWn^ 
upon him to sustain it by suffident evidence, or such other order as 
may meet the merits of the case. 

If, therefore, the final notice which shall have been, 
in the manner pointed out, prepared and served, treat a 
person as yearly tenant who claims a lease or agreement 
or other interest in any of the lands, any right of pas- 
sage, easement, right of turbary, &c., it will become 
necessary for the tenant TnalriTig the claim to lodge «& 
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ob^edion to the final notice within the time named in it 
The obj^tion or claini may be in the following form : — 

TENAirr's OBJECTION. 

la the Matter of the Estate! C. D. of in the county of ^opVP' 

I " objection. 

of A. B., Owner, > tenant to that part of the lands of 

Ex parte C. D., Petitioner. I ordered to be sold in this matter, 

maketh oath and saith, that by lease (or agreement) bearing dates 

and executed on or about the day of ,18 , by A. B. 

the owner (or his father or grandfather, or other predecessor, as the 

case may be), duly demised (or agreed to demise) to E. F. that part 

oC the said lands (describe as in lease or agreement claimed) to the 

said E. F., his heirs, &c^ for the tenn of 61 years (or for the lives of 

and , as in lease or agreement), at the yearly rent of 

£ , and saith that, of the lives named in said lease, A. B. is 

stin in being, and deponent claims the benefit of said lease (or 

agreement), and objects to the sale of said lands, unless subject to 

dqwnent's rights in respect of said lease (or agreement), and deponent 

saith that the claim so made by deponent is, as deponent believes, just 

cmdtrue. 

Sworn, &c 

If, as frequently may be the case, the tenant has lost if lease lost, 

secoiidary 

his lease, the best evidence of it should be given ; a cor- evidence 

^ maybe 

rect copy acted on for some time, an attested copy of the gi^en. 
memorial, if registered, entries in account books, or 
other clear secondary evidence, which should be fully 
verified by this affidavit. 

If tiie claim be made by a tenant (not through a soli- if objection 

- . filed or claim 

ckar), he should sign his name at foot of the affidavit, made by 

tenant, not 

and give an address to which a notice may be served on throoRh 

a solicitor. 

faim ; and make the affidavit before any Master Extra- 
<MRiiiiary, who will enclose it in a sealed envelope, 
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Proceedings! 
after expira- 



limitedby 
notice. 



Investiga- 
tion of ob- 
jections. 



addressed to the Secretary or Assistant- Secretary of tiie 
Commissioners, and the tenant will get notice when he 
should produce his lease, of of other proceedings in re- 
ference to it. 
after expira- '^^ ^® expiration of the time limited in the final no- 
forobj^^g ^^ ^^^ filing objections, the petitioner's solicitor should 
take out copies of any objections so filed by the tenants, 
and should at once proceed to investigate them. This 
can be done by transmitting the particulars of the ob- 
jection to the receiver, owner, or other party, through 
whom he previously sought to discover the leases, or 
tenancies; or through the bailiff who served the no- 
tices ; or by direct communication, by letter, with the 
tenant, requiring him to furnish the copy-lease so 
claimed, and produce the original. 

Having collected all the information he caa in rela- 
tion to the tenants* objections, if there be any filed; oi, 
if there be none filed, having obtained a certificate to 
that effect, the solicitor having the carriage of the pro- 
ceedings can do nothing further towards the sale until 
he procures the Commissioners' order, referring the 
rental to the Master for settlement. 

This order wiU be procured on application to the 
Commissioners' Examiner ; but not, however, until the 
abstract of title has been read and approved of, and the 
searches directed. 

The order referring the rental having been obtained, 
and the direction for the searches being at the same time 
given, ^e first step the solicitor should take, and hefoie 
entering upon tiie tenant's objections or the settlement 
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of the rental, should be to bespeak the searches, about 
which no difficulty should be experienced ; the observa- 
tions on the subject in a subsequent chapter (XIV.) may 
be here referred to, and the steps there pointed out 
taken, while the other necessary proceedings towards 
the sale are progressing. 

Having bespoken the searches, attention should be 
then directed to the disposal of the tenants' objections, 
and the settlement of the rental. Where the objections 
are not likely to involve any serious alterations in the 
rental, the draft of it may be prepared before the dis- 
cussion of the objections, and the objections heard and 
disposed of upon the settlement of the draft rental. 

In cases, however, where the draft rental could not 
be conveniently prepared until the objections to the 
final notice are determined, they can be brought for- 
ward by notice to the tenants, which may be as fol- 
lows : — 

\ Take notice that I shall, on Notice of 

I ' proceedings. 

Entitle in the Matter. \ next, apply to the Master, to exa- 

) mine into and dispose of the claim 

made by to a lease (or agreement) of part of the lands 

of , and you are required to produce the original lease 

so claimed, or give evidence of its contents, or I shall apply to have 

the said claim disallowed. 

Dated, &c. 

In case there are a number of objections by tenants Where there 
on the estate, all parties should receive notice of the berofobjec- 

tions, all 

application, and they should be disposed of at the same parties 

time. notice. 
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Where the tenant has filed his objection by a soli- 
citor, service of the notice on the solicitor, through the 
Notice Office, will be sufficient. In cases in which, 
from the condition in life of the tenant, it is not probable 
that a notice through the Office would reach him, it will 
be necessary to have the notice served, and to have aa 
affidavit of such service ; this notice should specify the 
day on which the objection would be heard, not earlier 
than one week from the time of service. 
QuMtions Serious questions may arise as to the construction of 

arising upon ^ "^ 

leases. leasing powers — ^the effect of family settlements, of fines 
and recoveries ; in fact, where leases are impeached, the 
solicitor must be prepared very clearly to establish the 
grounds of objection to them. 

In the matter of the Estates of Walter Blake there 
were a number of tenants' objections, which were under 
discussion before the full Court upon maay occasions, in 
an early stage of the proceedings of the Commission; 
and some important decisions were made. 

Leases made It appeared that by a post-nuptial settlement, entered 

contrary to . . .^ j- 

leasing pow- into in the year 1799, the estates ordered to be sold were 

ers. 

Questions put in strict settlement to W. Blake, the settlor for life, 

as to validity ^ 

of deed de- remainder to Xaverius Blake, his son, for life, with other 

cided. ^ . 

remainders over. The usual leasing power was reserved 
to the successive tenants for life ; and it appeared that 
subsequent to the deed the said "Walter and Xaverius 
Blake executed several leases, most of which were im- 
peached by the creditors as having been made contrary 
to the leasing powers reserved in the deed of 1799. 
Upon the tenants' part it was insisted that the deed being 
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post-nnptial was voluntary. It appeared, however, that 

Mary Blake, the wife of Walter Blake the settlor, had, 

in consideration of the settlement proposed to be made 

for her and her issm by the deed of 1799, agreed to bar 

her right to dower (which in effect she did) ; and it was 

relied upon, by the parties deriving under that deed, 

that it was therefore a deed for valm^ and was a valid 

and effectual settlement of the estate, and that all leases 

made contrary to the leasing powers contained in it were 

invalid. After much argument on the question, upon 

several occasions, an order was made declaring 

the deed valid, and setting aside all leases made J2^||^^. 

contrary to it, land several tenants, who had for ^^^ 

many years enjoyed leases at pepper-com and other p**^®'- 

nominal rents, were consequently deprived of the 

benefit of them; and as to other tenants who, for a 

number of years, had, in pursuance of covenants in their 

leases, retained their rents as a set-off against judgment 

debts due by the said Walter Blake, but incurred subse- corenants 

quent to the settlement of 1799, and therefore only ciared void." 

affecting his life estate, the leases were declared to be 

valid, but the covenants invalid ; and as to other tenants. Leases at 

under-valut , 

against whom it was alleged that they had procured 
leases at a great under- value, the Commissioners declined 
to decide the point, but gave the mortgagee, who ques- 
tioned the lease, the option of tryrag an issue with the issue di- 
tenant, to determine whether, at the date of the lease ^ the 
then ftill value of the lands demised was reserved in the 
lease. The mortgagee applied to change the venue, Venuc. 
aQeging that there would be great difficulty in obtaining 
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an impartial jury in the same county in whicli the pro- 
perty was situate, from the number of leases which were 
impeached, and the personal influence of the several 
tenants in the country ; but the Court declined to put 
tenants, who had for years enjoyed their lands, to wnne- 
cesBwry inconvenience in maintaining their leases, in an 
issue to be tried out of the county in which the lands 
were situate. The result was, that none of the issues 
were prosecuted ; but eventually the following very im- 
portant order was made in that case, to enable the parties 
to treat with the several tenants on the estates for new 
leases on extended terms : — 



Order for 
liberty to 
treat with 
tenants. 



Ordered (inUr alia), that A. and B. (soKcitors for parties) be at 
liberty to treat mtk the tenants of the lands ordered to be sold, for 
the purpose of enaUing the said tenants to take out new or extended 
leases, at fiir rents, andfor uniform terms ; and for this purpose, that 
one of ikem (A. and B.) be at liberty to proceed to the lands to treat 
personally with the said tenants : the costs of such proceeding not to 
CKceed £20.— Miscellaneous Order Book, 6th July, 1850. 



Jl^*a^?" "^ ^ subsequent case (in the matter of the Estate of 
^^- J. CrosUe), it was sought to set aside a tenant's lease, 
by selling the estate discharged of it, on the ground that 
it was executed affcer an annuity deed. In that case 
Mr. Conmiissioner Longfield gave an important judg- 
ment, laying down the practice of the Court with respect 
to disputed leases. 
Practice of He said " that the law of the land allowed a mort- 

the Court as 

to setting gagce to bring an ejectment to turn the tenant out, in 

aside leases. 

^^^arto" ^®^® where a lease has been illegally made against his 
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intCTest ; but this was generally a very imprudent thing 
for the mortgagee to do ; it was better for him to get 
the rent than suffer himself to be exposed to expensive 
costs, where the result might be his turning out a 
solvent tenant, getting in an insolvent one. Therefore, 
the well-disposed tenant was protected by the difficulty 
of carrying out the law in this respect. Then, as to a 
Court of Equity, a lease might be made puisne to a 
party^s incumbrance, and at such a value, as to render the 
recovery of his incumbrance a matter of doubt : but it was 
a rare thing to make an agricultural tenant a party to a 
suit in a bill filed, in order to impeach his lease. Such 
a course was adopted sometimes when leases were made 
between father and son : but it was very seldom, in- 
deed, that an honest tenant was made a party to an 
Equity suit, to break his lease. Here, also, the incon- 
venience protected the tenant. The Court for the Sale 
of Incumbered Estates had not been established to re- 
lieve all the embarrassments of all Chancery suits, but 
only liiose interminable suits which had been in the 
Court of Chancery for a length of time. The Court of 
the Commissioners would become a great nuisance if 
they were to exercise the summary powers with which 
the Act had invested them for the purpose of breaking 
leases, merely because a Court of Law or Equity would 
break them if the incumbrancer took the necessary 
steps. What the Commissioners would do, therefore, 
was — ^they would give the party applying an oppor- 
tunity of impeaching the lease, if he wished to institute 
proceedings for that purpose in a Court of Equity. 
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The Commissioners did not deny their power, but jnstiee 
required that the party whose lease it was sought to im- 
peach should be brought fairly before the Ckmrt of 
Equity, and that the incumbrancer should not be 
allowed, by a summary proceeding, and at the cost of a 
few shillings, to upset his lease. As they had a good 
many cases like the present before them, it was very 
important that their practice in this respect should be 
Leases made kuowu. It was very important to have it known that 
yim. not be honest tenants^ leases the Commissioners would not break. 

set aside. 

The order, therefore, was, that the sale should be post- 
poned, if the incumbrancer wished to file a bill to im- 
peach the lease. The applicant would have his costs of 
this motion, as it was the first of the kind brought for- 
ward ; but it was understood that in fiiture any incum- 
brancer coming forward with a motion to break a 
tenant's lease would do so at his own peril, if the lease 
were a hond fide one. No costs to be allowed to the 
tenant, the strict law being against him." 

Since the decisions in these cases, a great variety of 
cases m relation to leasing powers, leases at under- 
value, and collusive leases, have arisen, and the Commis- 
sioners have, and (siace his appointment) the Master 
has, in most instances, summarily dealt with them. 

It would be beyond the scope of this book to review 
those cases, or to refer to them further than where they 
involve questions as to the practice of the Court. 

A lease, alleged to be at an under-value, made to ccmi* 
mence in futwro^ will not be upheld by the Conunis- 
sioners, but, they wiU allow a wide latitude to a party 
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ptmitt^d by his creditor to contmue in posBesaion of his 
property, and will not sarutioize too closely any bond 
fik agncoltaral leases he may make. — In re Lord 
JMborouffh, 3 I. Jnr., 165. 

Leases made clearly at an nnder-value, to the prejudice 
of ^e creditors, will be set aside ; but it wiU be open to 
1^8 tenant, if he IMnks £t, to make a case for compen- 
sation. — In re Lord MomUeaaheL 

"Where the petitioner was aware that a large fine was 
paid upon the execution of a lease, which fine had been 
in &ct received by the petitioner, who was a mortgagee, 
yet he suppressed the feet in the rental, and became 
himself t^e purchaser at the sale ; it was held on behalf 
of a puisne incumbrancer that the sale should be set 
aaide, and leave was given to the applicant to impeach 
tiie lease, and the carriage of the proceedings was also 
given to him, so far as such proceedings were con- 
cerned. — In re Assignee of T. P, Boberts, 3 Ir. Jur., 
142. 

"Where a lease, manifestly under value, was made, 
which the Court felt bound to sell discharged of, they 
sold subject to the sub-lease, directing the tenant to 
attorn. — In re S. Ba/rey^ 3 I. Jur., 404. 

Under a power reserved in a mortgage to make leases 
for any time, provided the rents as set forth in a sche- 
dide were not thereby diminished, the mortgagor 
granted a lease for a term of 300 years, and soon after- 
wards granted a second lease of the premises comprised 
in the former lease, together with other portions of the 
mortgaged property, and reserving a rent in pursuance 
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of the powers contained in the deed of mortgage. Held 
(reversing the decision of the Commissioners), that the 
second lease, being strictly within the terms of the 
power, was valid althongh concurrent. — In re Wrixon, 
4 I. Jnr., 73.-J. C. P. C. 

Where, however, this Court had sold discharged of a 
lease, althongh the instrument had been lodged in the 
proper office, and there was no evidence that any of the 
lives for which it had been granted were expired, the 
Master of the EoUs revised, on the application of the 
purchaser, to discharge a Keceiver, who had been 
appointed over the tenants interest, leaving him to 
pursue his remedy at law, and intimating that there was 
nothing in the Act to displace the jurisdiction of &e 
Court of Chancery in cases of express notice, or of 
fraud. — Locke v. Ashe, 4 I. Jur., 180. 
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CHAPTEE IX. 

PEEPAItATIOir OF BENTAL AND POSTING. COMMISSIONERS* 

iJIEECnONS. — ^DIVISION OF LOTS. ^DOCUMENTS TO BE 

PEODUCED ON SETTLINO DRAFT RENTAL, AND POSTING. 

SALE OF LEASES. — ADTERTISINO SALE. — SALE OUT OF 
DUBLIN. ^DISTRIBUTION OF RENTALS. 

SATiNa disposed of the objections filed by the ten ants, 
by getting the decision of the Master upon each case, or 
if there be no objections filed, the next proceeding wiU 
be to procure a certificate to that effect, which will be 
got in the Kegistrar's ofice, certifying that there are no 
objections filed, or that there are only certain objections, 
which will be specified in the certificate ; and upon each 
of which a decision should have been procured. 

Considerable care will be required in preparing the Preparation 
rental; to make the draft, ruled paper with printed tai. '*^ 
headings, or with the proper headings written, should be 
first arranged ; there should be generally nine columns, 
showing as follows :— 



Deno- 
mina- 
tions. 



Te- 
nants' 
Names. 



Rent- 
Cliarge. 



Quan- 
tity of 
Land in 
Irish 
Mea- 
sure. 



Quan- 
tity of 
Land, 
Statute 
Mea- 



Tearly 
Rent. 



Gale 
Days. 



Tenure. 



Formoiren. 
tal. 



Obser- 
vations. 
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To fill up these columns accurately, but little diffi- 
culty ought to be experienced, if the previous instrac- 
tions as to the preparation of the final notice had been 
carefully attended to. 
Mode of set- The first consideration will be to select the denomina- 

tling. 

tion or townland with which to commence, and in 
making the selection it would be well to refer to the 
map which the surveyor will have furnished, and keep 
the townlands that naturally adjoin each other together, 
commencing at one particular side of the map and 
arranging the townlands fi:om that point, in the rental, 
consecutively; this will render the division of the 
estate into lots easy at any time. 

Eeference to the numbers of the holdings on the map 
will be most useful to the solicitor when preparing liie 
draft rental, but they should not be annexed to the 
rental itself, as they may lead to objections by the pttr- 
chaser, and the Commissioners do not permit them to 
appear on the schedule of property to be annexed to iiie 
conveyance. 

Having selected the denominations with which to 
open the rental, the tenants' names upon it should be 
transcribed, in the exact order m which they appear in 
the final notices, as the most convenient course, and one 
which very much expedites the settlement of the rental. 

In case the final notice gives the acreage in StatuU 
measure, it may be desirable to have the Irish planta- 
tion measure also given, which the surveyor ahonld 
furnish. 

In the draft rental, as in the final notice, the town- 
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lands should be kept distinct, and a fair space should be 
Allowed between each to enable a perfect description to 
be inserted in the column for observationsy and, if neces- 
sary, to make separate lots, and show the value of each 
d^iomination. 

The column for observations should show the situation The obser- 

Tations in 

in reference to the nearest town, and the general cha- cental. 
racter of the land comprised in the particular townland 
or denomination, whether pasture, tillage land, or mixed 
pasture and tillage ; and if iatersected or meared by a 
public or other road or river, with min streams, or water 
power, or having any veduable or ornamental plantations, 
or farm or other houses, and any other circumstance 
iiiat might tend to increase the value, or that the pur- 
chaser ought to be apprised of, should be concisely and 
accurately stated. The Ordnance valuation and the 
maps, with the assistance of the surveyor, vriU furnish 
all information on these points. At the foot of each 
townland, in the column for observations, a table in the 
following form will be very desirable for immediate 
reference : — 



TOWNLAND, SURVEYS, AND VALUATIONS. 



jDeiuMnmation. 



Quantity of Land 

per Ordnance 

Valuation. 



Ordnance Valua- 
tion. 



Poor Law 
Valuation. 



Index to 
townland, 
survejTs, and 
yaluations. 



At the foot of the table should be stated : — 
" This townland is subject to tithe-rent charge, £ 
Do. do. quit-rent, . . £ 
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Wliere the Ordnance or Griffith*s valuation is given, 
and in most cases it should be. stated, the followi^ 
General Order of 13th June, 1853, should be attended 
tor- 
It is ordered that previously to the settlement of any rental of 
property the solicitor having the carriage shall, if practicable, obtain 
the Ordnance or GriflSth's valuation thereof at the Greneral Valuation 
Office, and shall be at liberty to pay the charges for obtaining the 
same according to the scale of fees settled by Mr. Griffith, and shall 
be allowed the same in his costs ; and that the Master shall not permit 
the Ordnance valuation to be stated in any rental until a certificate 
of such valuation shall be produced to him signed by the authorized 
Clerk of the Ordnance Valuation Office. 

S^^'i^ Having placed each denomination, with a fair space 
ersintiie between them, in the draft rental, in the manner sug- 

conduct of ' ' ^ 

the sale. gested, the next matter worthy of attention should be 
the consideration as to whether it will be more desirable 
to sell the property entire or in lotSy by public or private 
sale, in Dublin or elsewhere. It will be seen by the 
24th section that fcdl power is conferred on the Commis- 
sioners to determine these points ; it provides : — 

That where the Commissioners make an order for sale, the land or 
lease, or part thereof, to which sudi order shall relate, shall be sold 
by or under the control and direction of the Commissioners, by pubUc 
sale orprivaie contract, together or in lota or parcels, at such time and 
place^ and generally in such manner as the Commissioners think 
fit. 

The Commissioners have issued certain directions (in 
March, 1850), in reference to the preparation of tbo 
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posting and rental, and althongh practically many of the 
matters required are not called for, still it is right 
thaty so far as the existing practice points out, strict 
attention should be paid to these directions. The 
name of the '^ Master" has been substituted for the 
" Commissioner." 

Much care is required in the preparation of the posting and rental, Commission- 

ers'direc- 
and in the description of the property to be sold. tions. 

The owner of the land, or his agent or solicitor, should be con- ' 

salted as to the manner in which it may be expedient to divide the 
estate into lots ; and the party having the carnage of the proceedings 
should give him notice of the day when he intends to apply to the 
Commissioners to settle the rental and postings. 

When he applies to the Master he must be provided with a copy 
of the petition, of the absolute order for sale, and of the notice dreu- 
lated among the tenants, pursuant to the 13th Greneral Rule. He 
must idso have copies or counterparts of the tenants' leases, and a 
oopy of the lease, if the property to be sold is a lease, and a rental 
sad posting prepared and ready for the approval of the Master. 

The property should be divided into convenient lots, with a view 
to an advantageous sale. These lots may vary in size, according to 
drcumstances, but their value should seldom be less than X200, or 
more than £5,000. 

It will not, however, be necessaiy to keep within those limits 
under special circumstances; as, for instance, a fee-£Eirm rent, whether 
it be large or small, may generaUy form a single lot. When a taum 
is held by a smgle tenant, it may be set up in one lot, although its 
value may fSur exceed the above amount ; or, when the property to 
be sold consists of a lease in perpetuity, or other lease, it will often 
be more convenient to sell it together than to divide it ; or there may 
be other special dreumstances, which should be explained to the 
Master when the rental is in preparation. The description of each 
lot should contain the following particulars : — 
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Hist The extent and diaracter <^the property, whether < 
ing oi hooses, land, mountain, bog, &c 

Second. The county and barony, or the town and street in i^udt 
the lot is situated ; and if the lot consists of houses which have num- 
bers in a street, the numbers must be stated. 

Third. The rental of the lot must be stated. This rental must state: 

1. The name of each immediate tenant 

2. The extent and description of his farm or holding, when he 
holds only a portion of the lot 

3. The annual rent which he is liable to pay, and tire gale dt^s ; and 
whethertherent includes tithe rent -charge, or is fiableto any deduetLcms, 

4. The date of the instrument under which the tenant holds, aitd 
whether by lease or agreement, and the term for which he holds ti» 
land ; imd if he holds for lives, the names of the lives still in bekig 
should be mentioned; and, if for years, the rental should state when 
the term will expire ; and if he holds from year to year, it should 
state on what day the year terminates. 

5. The rental must state whether the interest to be sold is fee- 
^mple or leasehold ; and, if leasehold, it must state the term of the 
lease ; if it be a lease of lives renewable for ever, it must mention the 
rent, renewal fine, the date of the ori^nal lease, and of the last 
renewal, and the lives in the last renewal 

6. The rental of each lot must state aH the outgoii^ to which the 
property in the hands of the purchaser will be liable, such as quit- 
rent, head-rent, tithe rent-charge, instalments under the Drainage or 
Land Improvement Act, &c 

7. It must state what documents will be handed to the purchaser 
with each lot, such as head leases, counterparts of tenants' leases^ ^, 
and if any of these are not forthcoming, or cannot be delivered to the 
purchaser, it must state what copies or other secondary evidence caa 
be given in their jdace ; and it should state any special provisions in 
the head lease, or tenants' leases, or any right of way or odier base- 
ments, which may affect the value of the lot 

8. Sueh drcumstanoes should be mentioned of locality, quattty. 
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&& as may give the public a fair idea <tf the yalue of the property ; 
bat the party haying the carriage of the proceedings gives this de^ 
Mripiitm on kis own responsibility, and must take care not to deceive 
ike public by any unfair or exaggeraied repre8enta4ions. 

When a lot consists of a portion only of a lease, and is intended to 
be 8(dd sabject only to a portion of the head-rent, it will be necessary 
to state in what manner the porchaser is to be indemnified against 
Uie residne of the head-rent ; whether by an apportionment under 
the Statute bindmg upon the landlord, or by an obligation npon the 
purchasers of the other portions of the lease, to bear their respective 
(unc^rtions of the head-rent This observation applies to every case 
in which it is intended that, after the sale, any lot shall bear solely a 
certain part only of any annual charge, to the whole of which it, in 
eoomion with other lots, was liable before the sale. 

Iji addition to these directions, the Commissioners 
issued further Rules in November, 1851, in reference to 
the preparation and printing of the rentals, to which 
attention should also be given \ they are as follows : — 

As it is desirable that the rental should be so prepared that the Farther di. 
list of tenandes can be transferred without alteration into the v^^ct ' ^' 
conveyances, attention is called to the following points: — ^^^^* 

1. That the statement of each tenancy should be complete in itself^ 
without referring to the terms of any other tenancy ; and that all 
such phrases as "ditto,** "like tenancy,** "like term,** &c, should be 
avoided. 

2. Where the holdmg is at will, or under the Court of Chancery, 
H should be stated that the tenant will be entitled to his emblements 
Qt aoj), and to such right of entry as is incident thereto. 

8. Where the holdings are under the Court of Chancery, and the 
rent has been recently reduced, it is sufficient to state the abated rent, 
without any r^erence to the former rent. Where the lettings are 
not mada by the receiver, but the rent has been abated by the Master, 

H 2 
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the original fent ahould be stated, and the fitct and amoont of the 
abatement should appear as an observation. Wherever an abate- 
ment has been made it should distinct^ appear how fiir the purGhaaer 
will be bound by it. 

4. Under the head of Gale Days, the predse days on wfaidi the 
rent is due should be stated, and not merely the month. 

The Taxing Officer is instructed not to allow costs fca any rental, 
unless copies thereof are lodged at the Commissionerai' Office, within 
ten days after the final approval thereof. The Crier, who receivBS the 
copies, will give his receipt for them, property dated. This applies 
equally whether the sale takes place in Dublin or elsewhere. 

Some expense may be saved to the estate by having the rentals 
printed in a cheaper form than has been usual heretofore. It is 
sufficient to print them in ordinary newspaper type, and so as not to 
occupy more paper than is required by the description of the lota. 
Specimens of rentals, of which the Commissioners approve, have 
been deposited with the Auction Clerk, in whose office they may be 
inspected. The Master, on settling the rental, will (if it a]q)ear to 
him advisable) authorize the solicitor having the carriage <^ tlM sale 
to make the necessary arrangements with any newspaper proprietor, 
to have a certain number of these rentals stamped, so as to admit of 
thdr being forwarded, without expense, to any part of the United 
Kingdom. 

SCALE OF CHABGES FOB FEINTING BENTALS. 

^^^^^Jj®'^ For each page of the size of specimen rental: — 

rental. If 200 copies, £2 6 

Each 100 afterwards, 7 6 

When the rental is printed as a Supplement, or Extra Edition, to a 

newspaper, with guaranteed circulation ci at least 1,500 copies, 

to go free by post : — 

For each page, £8 

For 200 hand copies of same, after such puUi-\ ^ , «. ^ 
cation I 12 6 

Each 100 copies extra, .... 050 

Endorse page, for 100 copies, . . . 4 
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The Commissioners approve of the annexed scale of charges for the 
jalDting of rentals. For rentals approved o1^ after the 10th of Kovem- 
bfl)^ 1351, no higher charges will be allowed by the Taxing Officer, 
without the direction of a Commissioner. If the rental has been in 
type before that day, the Taxing Officer will allow the charges here- 
tofore made, on the Master's certificate that it is a proper case to 
tDow the same. 

Where the petitioner desires liberty to bid, he should state his 
intention to the Master when he is proceeding to settle the rental, in 
order that the Master may, in approving of the rental, certify- to the 
Conunissioneni whether there appears to him to be any objection thereto, 
andthe notice to settle the rental shguld apprise the ))arties that such 
application will be made. Where this is not done, the liberty to bid 
will not be granted, except upon notice, the cost of which will fall 
upon the petitioner. 

Siortly before the day of sale the solicitor should ascertain whether 
there be any arrear of tithe rent-charge, poor's rate, county cess, 
qtut-ieat, head-rent, or other outgoing; and he should take 
immediate steps to have any such arrear discharged, either out of 
theacGming rents, or out of the fund, so soon as it can properly be 
drawn upon, so as to prevent the necessity of applications by pur- 
efaaseiB. When the particulars of sale declare that the quit-rent 
ihall be redeemed by the Commiasioners, the solicitor should, before 
the sale, take the necessary steps to have the purchase money of the 
quit-rent ascertained. 



Having prepared the draft rental as carefully in ac- 
COTdance with the Commissioners' directions as possible, 
a notice of an application in the usual form may be 
served to have the rental settled by the Master ; in case 
the tenants* objections have not been finally disposed of, 
Buch of them as have not should receive due notice (at 
leagt one week's) of the meeting to settle the rental. 
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It will be necessary to produce to the Master, wben 
the case is called on, the following documents : — 
Papers to be Ist. The Commissioners' order referrii^ liie rental 

prodacedon • xxi i. 

{settling lor Settlement. 

2nd. The attested copy of appearances entered, to 
compare with the notice of the application to settle the 
rental, to show that all parties who hare entered ap- 
pearanees have receiyed notice. 

3rd. The absolute order for the sale. 

4th. The ^nfll notices served on the tenants. 

5th. The attested copies of the affidavits of such service. 

6th. Certificate of objections or no objections filed by 
the tenants. 

7th. Attested copies of all objections filed. 

8th. The leases stated in ihe rental. 

9th. The certificate of the Bstymaster of Civil Services 
as to monies due or not for Government advances. 

10th. The certificate of the Ordnance or Griffith's 
valuation. 

It should also be shown that the owner, even thox^h 
he had not appeared, had notice of the settling of the 
rental. 

The Master having disposed of all objections by the 
tenants, ^d having finally settied the draft rental, it 
may be printed ; the practice frequentiy is to print the 
draft before it is finally settled, and to get the ]^roof 
sheets settied by the Master, which is the most conve- 
nient course, and may be followed, if no serious altera- 
tion in the draft is likely to take place in the course of 
its settiement. 
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Wben the Master shall have marked his approval upon 
the draft rental or the proof sheets, the draft posting 
mapf be prepared for his settlement ; it should be drawn 
froTEL the rental, in the following form : — 

IN THE COUBT OF THE COMMISSIONERS FOB THE SALE OF 
INCUMBERED ESTATES IN IRELAND. 

In the Matter of the Estate of \ The CommiaHonere will, on , 
A. B., Owner, S the day of next, at the 

Ex parte C P., Petitioner, ) hour of 12 o'clock at noon, at their 
Court Henrietta-street, Dublin, sell, by public auction, the fee and 
inheritance (or other description of property, as the case may be), of 
and m the following land (or lots of land, if in lots,) situate in the 
barcmy of and county of : — 

Lot 1. — ^The townland of , situate in the barony of , 

oontaining A. b. p., statute measure, a. b. p. of which are 
unoociQ)ifid, and tiie rest in tenants' hands. The Ordnance valuation 
is £ (and so on, describing the remaining lots concisely). 

Dated this day of 

Solicitor. Secretary. 

Then shonld follow a short, bctt clear, statement of 
%& situation and circumstances of the property, analyzed 
from the rental ; and a reference for farther information 
idiomld be giyen to the solicitor for the principal parties 
inter^ted, and to some persons in the principal towns in 
the nei^bonrhood of the property, to whom rentals 
flihoiild be sent. 

It wonld be desirable, far the pnrpose of avoiding 
lEimecessary expense in advertising, to make the post- 
ing as concise as possible ; if there are many lots they 
can be arranged in a tabular form, nearly similar to the 
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form which is given for the recapitulation of the ra[ital 
{post, p. 164). 

The Master will initial this draft posting, and the 
case is tiien out of his office. 

The next step to be taken is to lodge the draft rental 
and posting, as approved of by the Master, with the 
Examiner of the Commissioner in whose office the estate 
is, and to serve notice of an application to procure the 
Commissioners' approval of the rental and posting, and 
to have a time and place fixed for the sale. 

Upon this application the consideration of special 
conditions of sale, sales subject to jointures or annnities, 
also whether the petitioner should be at liberty to bid 
(unless the Master had previously decided the last 
point), should be determined, and, of course, the notiee 
of the application should apprise the parties of any 1^6- 
cial circumstances that are to be brought under the 
Commissioners' notice. 
^CTe^ro- ^ ^^^^^ where properties for sale are charged wiih 
ifffibie to Mi^^ties or jointures, the result of the sale, whether 
i^uitiw.^' satisfactory or otherwise, will depend, in a great mea- 
sure, upon the mode in which it is conducted ; thus, if 
an estate of £1000 a-year be subject to a jointure or 
annuity of £300 a-year, it would be injudicious to offer 
the estate for sale in that manner; the probalnlity 
would be that an intending purchaser, in making hia 
calculations, will treat the jointure or annuity aa a 
perpetual rent-charge, no matter how old the life may 
be, and thus the property will be brought forward for 
sale greatiy depreciated. 
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Tliere are several methods adopted in cases of this 
kmd, and the Act gives ample powers to the Commis- 
sioners to deal with them. The 23rd section, which 
refers to the tenancies, contains this proviso at the latter 
end, apparently unconnected with its previous pro- 
Tisions: — 

When the Commissioners shall think fit the sale shall be made 
subject to any annual rent-charge affecting the land or lease, or part 
thereof or to any apportioned part of such charge as the Commission- 
en may think fit should remain charged thereon. 

The 34th section, however, is more explicit, and 
gives dear and ample powers to the Commissioners, 
wMch, as it refers not only to annuities, but other 
matters requiring attention, is here given in fuU. It 
enacts: — 

That it shall be lawful for the Commissioners to sell any land or Commission- 
lease, or part thereof discharged from any crown-rent or quit-rent Sake m-o- 
trhich they may be enabled and may, with the consent of the owner, ^o** ^ ^ 

tiunk fit to purchase, or from any charge made by virtue of the Acts hrances, 

charges, &c. 
of the 6th year and 10th year of her Majesty, or either of them, to facilitate 

^ch thiBy may, with such consent, think fit to pay off or redeem j anddistribu- 
and in any such case the Commissioners shall, out of the money chase ^^" 
arising from the sale, and in preference to' all other payments there- ^^^^7» 
out, pay the consideration for the purchase of such crown-rent or 
qiut-rent, or such sum as may be necessary for paying off or redeem- 
ing such diarge; and it shall be lawful for the Commissioners, 
where they think fit, to pay to any person entitled to any annual or 
other charge, not being an incumbrance according to the definition 
of the Act, who may consent to accept the same, a gross swn in 
discharge or by way of redemption thereof^ or of a part thereof, and 
where a part only of any land or lease subject to any incumbrance or 
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charge is sold, to charge the part not sold with such incimybraiioe or 
charge, or an apportioned part thereof in exoneration of the money 
arising from the sale, and to enable or authorize persons to release 
the money arising from the part so sold from any incumbrance or 
charge, or to relinquish their claim on such money in respect thereof 
without impairing or affecting such incumbrance or charge as to tiie 
remaining part of the land or lease originally charged ; and the 
Commissioners, where they think fit, may invest or provide for the 
investment of money to meet any annual or periodical charge, or 
any other charge, incumbrance, or interest where, by reason of such 
charge, incumbrance, or interest being contingent or otherwise, it 
shall appear to the Commissioners proper or expedient so to do, and 
otherwise may make such orders and directions for applying the 
money arising from any sale in such manner as will secure the con- 
venient application thereof^ for the benefit and according to the 
rights of the parties interested in the land or lease, or part thereat, 
frx>m the sale of which the same shall have arisen. 

Under the last Act, 16 and 17 Vict., chap. 64, the 

Commissioners are also empowered to sell and convey 

any land subject to any right, title, or estate to or in 

Dotoer. 

Redeeming It will be seen that the Commissioners may redeem 

quit-rent. , 

Practice. the quit-rent, and this is their constant practice. The 
mode of doing this is very simple : bring the last quit- 
rent receipt to the Quit-rent Office, in the Custom^ 
house, and a form of application, and a calculation of 
the purchase-money necessary to redeem it will be 
given. The calculation will include the costs of the 
comeyancBy and all other fees and chvrges incidental to the 
official proceedings, and on payment of that sum, whicli 
the Commissioners will order to be paid out of iiie 
proceeds of the sale, a proper conveyance of the quit- 
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relt BO ptircliased will be given. The conveyance will 
be enroUed at the expense of the Croum, so tiiat the 
solfcitor'B duty, when the Commissioners direct the 
purehase of the quit-rent, will be confined to a few 
attendances at the Quit-rent Office, and the procuring 
a draft for ihe amount of the purchase-money. 

"With regard to jointures or amiuities, it will be seen ^^"^ . 
that three courses can be adopted : — doling with 

* jointures and 

Ist. A gross sum may be paid in purchasing the a^^ti«»- 
jointure or annuity (with the consent of the party 
entitled). 

2nd. It may be apportioned between lands sold and 
unsold lands, or charged exclusively on the latter. 

3rd. The Commissioners may impound a portion of 
the purchase-money to meet any annual charge or con- 
tingent charge. 

Frequently the course first suggested can be effected, By purchas. 
namely, to deal with the jointress or annuitant, and or annuity. 
agree upon a sum for the purchase of her interest, and 
this may be the most satisfactory way. 

There does not appear to be any General Eule inModeofpro- 

" ^ ^ '' ceedmg. 

refinrence to this section, pointiag out the mode of pro- 
ceeding, but in case a negotiation be entered upon with 
the jointress or annuitant, notice should, of course, be 
given to all parties who are interested, and the expe- 
diency of purchasing the jointure or annuity determined 
upon, and the Commissioners will make such order as 
migr be necessary to carry out any approved arrange- 

la the matter of the Estate of James Eohhins, the 
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following order, showing the course adopted by Mr. 
Commissioner Longfield, appears to have been made : — 

That a sum of £600 be paid to Johanna Robbins out of the fonds 
to the credit of the matter, by way of purchase of the jointme of 
£100 a-year, late currency, payable to her out of the lands (diefeis 
mentioned), unless cause be shown to the contrary in four days after 
service of the order en the petitioner, and the solicitors for all parties 
who have appeared. 

By appor- In case of no arrangement being effected for the ptur- 

tioning 

jointuresaad chase of the jointure or annuity, the consideration will 

annuities. 

be, what parts of the property should be sold exonerated 
from it, and what parts should be retained, either unsold 
to meet it, or sold charged with the payment of it. 
These are considerations which will be altogether influ- 
enced by the circumstances of each estate, the amount 
of other incumbrances, the description of the property, 
and the age of the jointress or annuitant. 
Purchaee of Another view of the case may possibly be advanta- 

annuities* , 

geously considered, which would be to make arrange- 
ments for the purchase of an annuity, or to ascertain foi 
what sum a Government annuity could be purchased, 
and if that be foimd satisfactory, to sell discharged from 
the jointure or annuity, and, with sufficient of the pro- 
ceeds, purchase one instead. Very probably this would 
be effected with one-half of the sum that the property 
would be depreciated by selling subject to the annual 
charge ; much, therefore, depends upon the judicious 
manner in which the arrangement of a sale of property, 
subject to annual charges, is effected. 
Where there were prior and puisne incumbrances 
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i^Bcting the inlieritaiice, and an azmxiity of intermediate 
priority affecting only the life estate, the Court referred 
t to the Commissioner in Chamber, to value and ascer- 
ain and direct that a portion of the estate might be 
K)ld, sufficient to discharge the prior incumbrances, such 
ands to be sold discharged of the annuity, and declared 
hat the residue should be sold subject to such annuity. 
-/» re Sir R, B, St George, 4 I. Jur., 183. 

Before disposing of the final settlement of the 
rental, the attention of the solicitor is requested to cases 
where purchasers have been already discharged in this 
Court in consequence of careless or improper rentals,* 
md upon the consideration of those cases, and the 
important judgments given by the Commissioners, the 
lecessity for extreme accuracy in the rental, and perfect 
imth in every representation made, will be clearly seen. 

There is but one other of the Commissioners' directions 
)f March, 1850, in reference to the sale, to be noticed; it 
relates to the sale of leases, -which involves much less 
hfficulty than the sale of fee simple property ; but the 
jeveral directions and instructions given have equal 
reference to cases of this description so far as they pro- 
perly apply. 

If the interest to be sold is a lease in perpetuity, then accniate Commis- 
nformation should be obtained as to the existing lives in the lease, directions { 
[f any of the lives have dropped, the CJommissioners will require that ^^^^ 
i renewal should be obtained, or the interest in fee acquired under the 
Statute, 12th and 13th Vict, before advertising the property for sale, 
[t is thought derirable in such a case to acquire a fee, if practicable. 

Where the lives are /»/7, the Commissioners authorize the party 

• Chapter ziii. 
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haying the carriage of the sale to acquire the fee, if the same caa be 
done without materially delaying the sale. It may be observed, that 
the advantage of obtaining a Parliamentary title is much greater 
when the estate is held in fee, than when held mider leases. The 
necessary expenses of renewals, or of obtaining the fee, will be allowed 
as costs in the matter. 

These directions apply also in the case of church or college leases 
for years renewable for ever. 

It will be observed that the Commissioiiers have 
power Tinder the recent Act 16 & 17 Vict., Chap. 64, 
sees. 3 & 9, to convert a lease in perpetuity into a fee- 
farm grant, and to sell arrears of rent; the rules 
pointing out the course to be followed in such cases will 
be found in a subsequent part of this book, if published 
before it is completed. 

The rental having been approved of by the Commis- 
sioner, and prepared for the printer, an index, to go on 
a separate sheet in front of the lots, may be useftilly 
Descriptive added, containing " descriptive pwrticukt/rsy* showing the 
^^^^^ ' situation of the property in reference to market and post 
towns, railways and rivers, and other matters that would 
.enhance its value; and where there are a number of 
lots, a recapitulation should follow the description, and 
it should show the particulars of all the lots. The fol- 
lowing form will be found to answer : — 



Becapltola- 
tion. 



EBCAPirTLATION OP FOLLOWING BENTAL. 



Number 

of 

Lots. 



Number 

of 
Tenants. 



Rent 
Charge. 



Quantity 
in Irish 
Measure. 



Quantity 
in Statute 
Measure. 



Yearly 
Bents. 



Esti- 
mated 
Value. 



Oboeae- 
vations. 



In the column for number of tenants, the number ap- 
pearing in the rental of the lot can be given; and where 
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^ is tmoocapied it should be stated; thus, for instance, 
" ten tenants, and part nnoccupied "—or if there be no 
tenants the lot should be stated to be nnoccupied ; and 
in the colunm for observations a description of the lot 
can be given in two or three words, thus : " pasture 
Earm," or "pasture and tillage," or "chief rents," as 
the case may be : the recapitulation should be totted, 
Eind thus, at a glance, the full particulars of each lot, 
and of the entire estate, can be seen. 

Having complied with all the directions given, and 
finally settled the pro<rf shfeet of the rental, no time 
should be lost in getting a proper number of copies 
struck off ; and, if the property be worth the expense, 
and there are any demesne lands, or other circumstance 
to render it desirable, a Hthograph map should be pro- Lithograph 

^ * * ^ mapan- 

cured, to annex to the rental; but this should bei^^cedto 

rental. 

determined upon at the time the rental is under settle- 
ment, and instructions given to the party to whom the 
hthographing will be entrusted, as it will take some 
time, and should be ready as soon as the proof sheet of 
the lental is settled. 

The numbCT of copies of the rental required to be Numher of 
* ^ copien re- 

printed will be regulated by the value of the property ; ^^^^®' ^ 

the smallest number cannot be well under 150, as it will °^*p*- 

be requisite to lodge fifty in the Court with the person 

appointed to receive them ; and even in smaU properties 

100 for distribution by the solicitor will be required; 

generally the number may be fixed at from 200 to 500 ; 

the expense of the increased numbers is very sHght. 

The following is the by-rule under which the rentab 

should be lodged in Court : — 
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It is hereby- directed by the Ck)iiimi8sioners, that when they iIkbII 
have approved of the draft of rental, according to the form d wtaidi 
any estate is to be sold, the costs of sameshall not be allowed by thenif 
unless the printed copies thereof shall be lodged in the office of the 
CJommissioners within one week from the date of such approval by them. 

18th March, 1850. 

The nuniber of copies required by this rule to be lo<^ped 
is fifty. 
Where sale It should be remarked here that if, from the smaUness 

can take 

place out of of the estate, or other considerations, the solicitor has 

Dublin. ' ' 

reason to ei^pect that the sale could be had, with more 
advantage to the parties, in the town adjoining the 
property, or other place than in Dubhn, the Com- 
missioners will, under the 17th General Rule, allow the 
biddings to be received in the country. The following 
is the Rule on the subject : — 

Mode of pro- ThAt in any case in which it shall appear to the Ommissioners that 
®®*^** any premises can be sold by auction to better advantage out of 
Dublin, the Commissioners may duect that the biddings shall be 
made at such place, and before such person, as they shall for that 
purpose appoint, and thereupon such biddings shall be hadacconlinglyY 
and shall be returned to the Commissioners, who shall declare the 
highest bidder the purchaser, unless the highest sum offered shall be, 
in the opinion of the Commissioners, deariy inadequate, or unless the 
Commissioners ahaU see good cause against confirming the sale. 

Country In cases where it shall be considered to be e:^)edient 

to have the sale out of Dublin, the posting and rentals 
should be settled accordingly, and a req)ectable local 
auctioneer selected ; the usual fee to be paid to him will 
be from two to five guineas, which, however, should 
cover his charges for circulating the rental locally. 
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Ib reference to conntiy sales, theCominissioners' direc- 
tions oi NoTember, 1851, provide, "that at the time 
when the day and place of sale are fixed by the Com- 
missioner he will also appoint a day shortly subsequent 
to the sale upon which the biddings are to be submitted 
to him. This day should be stated both in the posting 
and rental in the following terms : — 

"The biddings will be taken by the auctioneer on the day 

of , at , in the town of , commencing 

exactly at o^dock, and they will be submitted to Mr. Commis- 
sioner , at his chambers, on the day of , at 

11 o'clock, wUhoutJmiher notice to as^ person. 

" It will not be necessary to serve any notice of sub- 
mitting the biddings to the Commissioner. 

" The auctioneer should be instructed simply to take 
the biddings for each lot separately, in the order in which 
the lots are placed in the rental, imless special directions 
are given by the Commissioner to take the biddings 
otherwise. 

« Immediately after the conclusion of the biddings the 
anctioiieer should prepare his certificate of ihe biddings 
for each lot, and forward the same forthwith, Jy post, 
addressed to the ' Auction Clerk, Incumbered Estates 
Court, 14 Henrietta-street, Dublin.' 

" As the Commissioners ordinarily disregard all sub- 
sequCTit off(^rs, it is desirable that the auctioneer should 
be inatracted to announce this feet publicly before pro- 
ceeding to take the biddings.' 

The rental having been printed, and the draft posting 
approved of by the Commissioner, he will mark his 
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approval in the fold of the posting ; upon the prodaet»ni 
of which the Secretary or Assistant- Secretary wiU^iter 
the day of sale in the sale book, and sign tibe posting. 
Upon marking his approval on the draft posting the 
Commissioner will, at the same time, give directions for 
advertising the sale ; and it would be desirable tor the 
solicitor to be prepared, before-hand, with a list ci iSie 
papers in which he thinks the posting should, with 
advantage, appear. This he could write in the fold of 
the draft posting, and it will save delay and trouble. 
Selection of l^othing may be so important as ilie selection of p£^>eas 
which should be the medium of circulating the notice of 
the sale, and too frequently the solicitor postpones this 
consideration until the moment he is referred to by the 
Commissioner to name the papers. 

The subject of advertising the sales in this Court has 
given rise to such animated discussion, and to such fall 
consideration, by the Conmiissioners, of the r^ative 
merits of the several newspapers in Dublin, and the 
matter is now so well understood by the profession and 
the public, that it is not considered necessary to refer to it. 

However it is only feir to state that a paper devoted 
almost exclusively to advertisements in this Court 
deserves every encouragement from solicitors ; for in it 
(Incumbered Estates Gazette) will be found, not only well 
arranged advertisements, but — what is of great impor- 
tance to solicitors, and all interested in the proceedings 
of the Court — full jand accurate reports of both the Court 
and Chamber business ; which renders the paper most 
useful to solicitors and others for reference in rdati(ai to 
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bE tike {uroceedings in the Court. It is merely mentioned^ 
as it professes to be especially devoted to the purposes 
of the Court. The Commissioners, however, do not limit Number of 
liie solicitor to one or two papers ; according to the value ^^"' 
and circumstances of the estate, from four to eight or 
ten may be selected, and the insertion of the posting in 
them will be authorized ; but the solicitor should deter- 
mine this after consideration, and before he is referred to 
by the Commissioner, who is generally influenced by the 
suggestions of the solicitor in giving his directions on 
this subject. 

The posting being entered and signed by the Secretary, Printing 

posting. 

and the advertisements directed, it is usual to get it 
printed in the shape of a placard or handbill, and a 
number of copies, according to the circumstances of 
the property, being struck off, the papers in which it 
is to appear should be famished with a copy, with clear 
"written directions as to the number of the insertions.* 

It win be necessary to preserve all papers in which Necessity for 

•' * -"^ * preserving 

the posting appears. Of course the solicitor will receive papers. 
copies, and he should at once endorse and put them aside, 
the necessity for which will be seen by the following 
by-rule : — 

Solicitors having the carriage of proceedings for a sale must, at 
least one week before the day fixed for £he sale, procure from the 



* It woold be prudent for the solicitor to have a distinct understanding 
with the proprietors of newspapers, as with the surveyors, that the costs of 
adTertisements are not to be paid until the proceeds of the sale are realized ; 
otherwise he may be called upon to make very heavy advances. The pro- 
prietors of all the respectable established papers will act on this under- 
ttandhigi 
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Secretaiy to the Commiamoners a certificate that the advertisements 
for sale have been duly published, in accordance with the Clommis- 
sioners' directions ; and in de&nlt of so doing, such solicitors will be 
disallowed all costs of the sale. 
April 11th, 1850. 

DiHtribution If the handbills and rentals be distributed with ludfir- 

of poBtmgs •' ^" 

and rentals, ment and care, it will be frequently found that, thougli 
the expense of doing so wiU not be a tenth part of the 
cost of the advertisements, the advantages wiU be fer 
greater, and the solicitor wiU be allowed fairly and 
liberally in his costs, according to the trouble taken and 
the extent of the estate. 

A sufficient number of copies should, in the first 
instance, be sent to the several parties to whom reference 
is made in the posting ; copies should also be sent to any 
of the leading tenants who would be likely to become 
purchasers, and also to the owners of adjoining estates ; 
the solicitor wiU be justified in specially calling the at- 
tention of such parties to the property. 

As correspondents should be referred to in London or 
Edinburgh, if the property be such as to warrant the 
expectation of inducing capitalists to inquire after it, a 
proper number of rentals should be forwarded, and a f&w 
rentals and handbills may be advantageously circulated 
in the Chamber of Commerce in Liverpool and Dublin, 
and in any other places where the attention of capital- 
ists may be attracted to the sale. 



d by Google 



CHAPTER X. 



SALE BY PEIVATE CONTIIACT. 



FEEauENTLT the Commissioners will, by the posting, prfTate of- 
specially authorize the solicitor to receive offers for the chase. ^ 
sale of the property, or some portion of it, by private 
sale. However, to warrant the solicitor in receiving 
such offers, it is not actually necessary that the posting 
should contain any statement to that effect, because, in 
such cases, it should be brought before the Commis- 
sioners, and it would be prudent to bring forward every 
reasonable offer, and the owner's and other parties* so- Modeofdeai- 
licitors should be consulted, as the solicitor should not "*^ ^ 
incur any personal responsibility in rejecting or passing 
unnoticed any offer that may be made, which, though 
apparently inadequate, may exceed the amount bid at 
the sale, and for which the property may be sold ; he 
should, therefore, consult with the parties interested, 
and mention the subject to the Commissioners. 

The notice of motion to consider the offer should be Notice of 
served on all parties, and is a Chamber motion, and consider 
may be in the following form : — 
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CHAMBER MOTION. 



Take notice, that A. B. has 
Entitle in Matter. \ offered the sum of £ , for that 

' portion of the proi)erty advertised 



for sale, to which he is tenant, (or for lot 1, 2, or 3, as the case may 
be), and that I shall apply to Mr. Commissioner , on 

day, the instant, for his directions in reference to said o£ter, 

and if approved of, to declare the said A. B. the purchaser of said lot ; 
and I have this day filed an affidavit in pursuance of the general 
directions on the subject, to be used on such application. 
Dated, &c 

AffidaTit to This notice should be served on all parties, and tiie 

ground mo- ^ ' 

tion. affidavit referred to should show that the sale idll be 

beneficial to the parties in the opinion of the solicitor 
making the application, or that it has been submitted 
to the owner or other party interested, and that no con- 
sideration has been directly or indirectly given or agreed to 
he given for the premises, except the pwr chase money offered. 

This affidavit should not be dispensed with in any 
case of private sale, and the solicitor should be prepared 
to show valuations of the lot in question. 

Upon the subject of sales by private contract, and es- 
pecially to the petitioner, the Court has had occasi(m to 
pronounce some important judgments determining ihe 
course that will be adopted in such cases. 

As a general practice, the Court will not sell an estate 
by private sale to the petitioner, but if a strong case be 
made, and the petitioner who is the first incuml»aDoer 
waive all farther claim on foot of his demand, the Court 
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may declare him the purchaser without a public sale. — 
In re MaryJoye% and Others, 4 I. Jur., 16. 

The Commissioners have jurisdiction, under the 26th 
section of the Act, to sell by private contract to the 
petitioner; the word "bid" is used in both the first 
and second parts of the section with reference to public 
sales, and the words " become purchaser'* are applied 
in respect to private sales. — Ih, 

If a substantial offer be made, and that the Commis- 
sioners are satisfied, on looking either to the Keceiver's 
accounts or to the rental and valuations, that opposition 
to the private sale is not bond fide, they will accept a 
private offer. — In re John Lane, 4 I. Jur., 65. 

In the matter of the Estate of Elim F, West, an offer f J^^^"" 
of £90,000 was made to effect a private sale of the entire 
estate, before it was brought to public competition ; and 
the remarks of the Chief Commissioner on the subject of 
private sales generally, upon deciding to reject that 
offer^ may be usefully considered. He said : — 

" Oar general course of practice nnqnestionably is, to sell bj auction ; 
and our general course of practice, when we sell by auction, is to sell 
in lots. We, however, have sold a great deal of property, not by 
auction, but by private contract, and got great prices for it in that 
way. We have also sold a good deal of property in bulk, and not 
in lots. Our general practice is, however, that which I have stated ; 
but our practice, I may say nearly always, if not invariably, is, not 
to sell property till it has been put before the public for public com- 
petition — ^not to sell it by private contract (of course we could not 
sen by auction) until it has been advertised. Now, I do not think 
we aie called on yeiy much to embarrass ourselves by looking 
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minntely into conseqaeDcee. Otherwise, in straggling to obtaiir 
what we may suppose to be a good end, we should too often be 
called on to depart from those rales which, for the general advaokage 
of all, we have laid down for our own government In this particn- 
cular case, certainly, I believe a large sum has been offered for this 
estate ; and possibly if this property be brought to an auction, so 
much money mny not be offered for it. On the other hand, it is 
possible, and not very imiHX)bable, that, if brought to an auctioii, 
more may be offered for it. It is difficult for the Court— it is imr- 
possible for the Court — to say with certainty whether the sum now- 
offered is the utmost sum that could be realized if the estate were 
brought to auction or not Under these drcumstances, I do not 
think we can on that point make up our minds with that degree of 
certainty that would be satisfactory to ourselves. But there is in 
this case an ingredient which, I think, is dominant, and which, in my 
mind, ought to coerce us in adjudicating on this motion. It is this : 
that this property has not been held up to public competition. The 
public has not had an opportunity of offering for this estate by pri- 
vate contract, or in any other way. If this property had been adver- 
tised — I will say well advertised — for a reasonable period, six weeks^ 
aay, or two months ; if rentals had been distributed, and matt«:s off 
that kind done; and that then this gentleman, after that, had come 
in and offered so large a sum as £90,000, though I am not myseif 
particularly inclined to sell by private contract, yet, if the estate 
were in my office, I would hesitate a long time before I would reject 
such an offer, made under such circumstances. But if T found a very- 
valuable property like this, and a tolerably well-managed property 
too, let at rents considerably under Griffith's valuation — ^which is an 
unusual thing in this country, and which, I think, enhances the valae 
of this property very considerably (for instead of having, as is g^ie- 
rally the case in Connaught, to deal with a pauper population, the 
purchaser of this property wiU have to deal with tenants, not holding 
at rack-rents, but holding under the value) — if I found a property 
such as this in my office, I would not hesitate at all in rejecting a 
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prirate offer for it — even so large an offer as £90,000 — ^made before 
the property had been advertised, or in any way placed before the 
piiUic ; at the same time, I hope it will be imderstood that I am far 
from wishing to deter capitalists from coming into Chamber with 
what they consider snbstantial offers, after properties have been 
advertised, and before they have been brought to auction. Under 
the drcumstanoes which I have explained, we must refuse this mo- 
ticm, and direct that rentals be printed, and the property duly 
advcrtiaed."* 

* The property referred to in the foregoing judgment was subsequently 
sold, after the rentals were published, for jS105,000, by private contract, in 
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CHAPTER XI.. 

CEKTIFICATE OF ADYEKTISEMENTS. — ^NECESSITY FOE ASCEB- 

TAININO STATE OF INCUMBEANCES BEFOEE SALE. ^PBTI- 

TIONEfi OE INCUMBEANCEES BIDDING. BTTniXQ TS TBO- 

PEETY NOT ALLOTTED. OPENING SALE. AJ>JOmLNMEMT. 

—COMPELLING PUECHASEES TO COMPLETE PUECHASE. 

EE-SALE. PAYMENT ON ACCOUNT OP COSTS. 

certiflcateof Peepaeatoey to the Bale the solicitor should prooure a 
ments. Certificate of the publication of the advertisem^itB. The 
object for which this certificate is required is to satisfy 
the Court, at the sale or subsequently, upon the taxation 
of the costs, that the solicitor bas complied witli thB 
directions for advertising the sale. 

The mode of obtaining the certificate is by produciii^ 
all the papers in which the advertisements appeared to 
one of the officers in the Registrar's office, who will 
make a list of the number of publications of the adver- 
tisements in each paper ; by keeping each set of papers 
together, and endorsing them, a good deal of trouUe 
will be saved. 

There are no other preliminaries necessary to call 

attention to before the sale. 

Schedule of Having disposed of all practical business arrangements 

c*". in reference to the sale, the solicitor should devote tlie 

large interval that will elapse between the advertising 

and the sale in attending to the instructions given relat- 
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ing to the schedule of incumbrances. It would be most 

important that, contemporaneomly with the sale, the draft 

schedule of incumbrances should be made out, in order 

not only to be prepared to allocate the funds with the 

least possible delay after the sale, but to ascertain, as 

nearly as may be, the state of the incumbrances, with a 

view to induce those parties upon whose demands the 

proceeds of the sale will probably hingey to be prepared 

to save themselves from loss by judiciously bidding, by ^?^w 

which the probability is that without being obliged to ©f h5cam^ 

take land, they wiU bring up the biddings of those really foj^thl ^e. 

deBLTous of purchasing, secure themselves, and prevent ^'e"fe/ 

the sacrifice of tiie estate. If puisne incumbrancers wiU beSgpre^'* 

take the trouble of calculating the precise circumstances ^^ 

of the property before the sale, and ascertain from what 

quarter competition for the estate is likely to come, a 

large increase in the biddings would frequently be 

obtained. Intending purchasers in many instances got 

property at hundreds, and in some instances, in the 

eaiiy prepress of the Court, thousands, under what they 

were prepared to give, simply because there was no one 

to compete with them. Combinations, too, may be en- Combina- 

tionB be- 

i/aedi into between purchasers, where they are owners tween pur* 

chasers. 

of the adjoining estates, or tenants upon the property 
for sale. It often occurs that a number of purchasers 
of this class come to a sale, where there may be several 
lots, having previously arrived at a perfect understand- 
ing amongst themselves not to bid against each other, 
or even to bid to a certain extent to sham competition, 
80 that the property may be knocked down to them at a 

I 2 
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low price. Arrangements can also be imagined by wMdi 

adjoining proprietors, eacb most desirous of getting a 

particular lot, agree not to compete, but allow tlie lot 

to be bought in at the lowest sum by one of them, and 

to divide it afterwards. 

hitend^to wd ^^ vc^oTL thcsc Considerations, or independent of th^i, 

Sbta'hTSlr- ^* ^s *^® intention of the petitioner to bid at the sale, it 

mission. ,^^ ^ necessary to obtain the leave of the Court, The 

provisions of the Act authorizing incumbrancers to become 

purchasers, and to set off their purchase money against 

their demands, and authorizing the petitioner having 

incumbran- the conduct of the sale to bid, are very important, and 

cersmaybid. , _ '.it*-,.' 

may be here convemently referred to m connexion with 
the preceding remarks ; they are contained in the 26th 
section, which provides : — 

Where an in- That it shall be lawful for any incumbrancer on, or person other- 

cumbrancer 

purchases, wise interested in, any land or lease, or part thereof (other than the 

era may au-" incumbrancer or owner upon whose application the saiehas been ordered^ 

menTSito ^" *^ ^^^ ** ^^^ pnblic sale, and to become the pnrchaser at any palilk 

the Bank of ga^ Qf hy private contract, in like manner as any person not interaeted 

purchase therein might bid and become the purchaser; and, by leave of the 

money, after 

retaining Commienonera^ it shall be lawful for the incumbrancer or owner on 

cttmbranc^ t&Ao<e application the sale has been ordered to bid and become the 

purchaser; and where an incumbrancer on any land or lease, or part 

thereof, shall be the purchaser of such land or lease, or part tiiereof; 

the Commissioners may, where they think fit, authorize such pnrduiMr 

to retain out of the purchase money the amount whidi mi^t Iiav9 

been ordered to be paid theroout in respect to sudi incumbmnQe^ in 

case the whole purchase money had been paid into the Bank under 

the Act, or such sum on account of such amount as the Comniissioners 

may think fit, and to pay the residue only of the purchase money into 

the Bank ; and where at the time of authorizing ewch retctiner aa 
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AforaBftid the CommiasioneTs shall not Jinalkf have aflcertained and 
detenmned the priority and rights of such purchaser m respect of his 
incumbrance, and the amount which he would be entitled to be paid 
in respect thereof out of the purchase money, such retainer shall be 
mdumt prejudice to the power of the Commissioners to require such 
purchaser to pay into the Bank the whole or any part of the amount 
M ratained which ought to be so paid by him ; and the Commissionerfl 
shall wUhbold their eertiJUcUe of paymeiUy herein-before mentioned, 
uitil they shall be satisfied that the full purchase mon^, less the 
amount which such purchaser would be entitled to be paid in respect 
of his incumbrance, has been paid into the Bank. 

It will be seen by this section, that any incumbrancer 
can bid, without any order to authorize him ; and if the 
purchase money wiU reach his demand, he can retain 
the amount of it, and be only required to lodge the dif- 
ference (if any). It wiU be also seen, that the petitioner 
having the carriage of the proceedings can bid, by getting 
permission ; this is had almost as a matter of course, but 
is indispensable, and the proper time to apply for leave Petitioner 
is, whBD. the rental is being settled by the Master ; for, for uberfy to 
if the party having the carriage of the proceedings intend rental is be- 
to bid, he may shape the lots in a manner more likely to 
suit his views as an intending purchaser than as a seller; 
and it would be right that the Court should be apprised, 
at that stage of the proceedings, that the petitioner in- 
tends to bid, for where a difference of opinion may arise 
as to the lots, the Master is usually influenced by the 
suggestions of the party having the carriage of the pro- 
ceedings, whose views will generally get a preference ; 
but if he intend to bid, it is manifest a different course 
will be adopted. — In re John Curtin, 
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The Sale. 



If petitioner 
omits to ap- 
ply then he 
should do so 
afterwards, 
on special 
notice to all 
parties. 



Nopriratd 
arrange- 
ment as to 
baying in 
lots will be 
allowed. 



If, however, the petitioner had not made np his i 
to bid at the time of settling the rental, and if his int^ 
tions be hondjide, upon after consideration, to beoome a 
bidder, to prevent the property from being sacrifieed, 
ihe Commissioners will, no doubt, give permiasioTi at a 
later stage of the proceedings, but it should be applied 
for on notice to all parties.* 

In both cases the permission to bid should be a mat- 
ter of record, and the party applying should get a r^^olar 
order, or, at all events, see that it is entered in the 
Kaster's or the Commissioners' notes. 

No prwate arrangement should be entered into be- 
tween the parties to buy in any portion of the prc^»erfy. 
The Commissioners have declared that they will not act 
upon, or be parties to any such arrangement: they 
understand parties buying in their Court to be Umd fide 
purchasers. — In re John WLougMin, 

Lands sold under the Court were purchased by M'K., 
who immediately sold them to A. for £50 more than he 
had paid, and received his I. 0. IF. for the amount, and, 
with A.'s consent, signed a declaration of trust in the 
sale book. A. refused to complete the purchase ; Held, 
on application to compel him to do so, that the Court 
could not recognize the sub-sale, — In re P, J, SUrUn^, 
3 I. Jur., 229. 

The practice of the Court is only to recc^nize tibe 
person who bids for the property, where he bids in bis 
own name ; and where he bids with consent for anotli^r 



• The costs of the application and order for liberty to a party to bid an 
purchaser's costs, and not chargeable against the fond. 
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person to hold loth accoiuitable, unless he shall have 
ppevwusly declared to the Court that he is only bidding 
as ft taistee. — Ih, 

Where a sub-sale takes place, or for any other cause 
it is the desire of the purchaser on record that some 
other party should be placed in his stead, so as to release 
him from responsibility, his proper course will be to 
make an application to that effect to the Court. — Ih. 

Unless the person who becomes the purchaser states 
that, at the time of the sale, he bought in trust, and signs 
the sale book declaring the trust, it wilL be necessary 
to apply to the Commissioner for permission to do so at 
a subsequent period. 

Where a party (a creditor), through mistake or mis- 
apprehension, omitted to bid for a certain lot at the 
sale, and it was bought in for £3700, by the solicitor 
haviog the carriage of the proceedings, for another party, 
without, however, having obtained a regular written 
order authorizing him to bid, an application to open the 
sale, upon the ground that there was a misapprehension, 
which, however, did not appear, and that the sale was 
at a gross under-value, and that the lot had been bought 
in by the solicitor having the carriage of the proceed- 
ings without a regular order for liberty to bid, and 
offering to hid £1300 more for the lot; Held, that the 
sale should not be opened, the party applying having 
been present, and having as good an opportunity of 
bidding as the purchaser, and not having objected in 
the first instance to the solicitor bidding. — In re Thomas 
Fhilvps, 2nd July, 1852. 
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In that case the Chief Commissioner disappioyed ai 
the practice of solicitors having tiie carriage of the px)- 
ceedings bidding for property they were sdling, as cai- 
cnlated to damp the spirit of bidders, and stated tliaifc it 
was probable that a Greneral Eule on the subject would 
be made. 

Although, by the 22nd General Rule, fourte^i days 
are allowed for the lodgment of the purchase money, 
the Commissioners frequently require that an immediate 
deposit should be made as earnest for the purchaser's 
intention and ability to complete his purchase, and to 
have means, at the cost of the person unable to complete 
his purchase, of providing for the expense of a re-Bale> 
if it diould become necessary. 

This practice usually arises in cases where tibe owner 
in an insolvent estate comes forward to bid either per- 
sonally or through members of his family, or by tinpix)- 
fessional persons unknown to the parties. — In re W. B. 
Waller, 4 I. Jur., 15. Jnre M^LougUin. 
Opening The Commissioners have adhered, in an almost infiex- 

sales. 

ible manner, to thdr contaracts with purchasers, and 
have always endeavoured to give them the benefit of 
their purchases, no matter what the consequences to 
oilier parties may be ; hence, applications to open sales 
have been rarely successM. 

Indecision on the part of intending purchasers, at tiie 
time of the sale, has frequently lost them estates which 
they have been most anxious to obtain, even at a far 
higher price than that at which it has been knocked 
down to parties beside them; for the Commissioners 
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wiJi not receive a bidding, even immediately, on the 
declaration of the purchaser; and they have gone so far 
as to rule that where a party was ready, if necessary, to 
swear that he had bid before ihe pnrchaser was declared, 
but where neither the presiding Commissioner nor the 
Auction Clerk heard him, they would not open the sale, 
nmply because the intending purchaser should have 
made himself heard. — Anon. 

As a general rule, the Commissioners will not open 
or set aside a sale which took place either in the country 
or in Dublin, even where the property may be consi- 
dered to have beai sold eheaphfy if the proceedings have 
been regularly conducted, and the purchaser in no 
de£%ult. 

In case, however, the value be not ofiered, the Com- Adjourn- 
missioners have faU power to adjourn the sale, under 
the 15th General Rule, which directs : — 

That if, upon a sale by auction, the highest price offered for any 
lot be, in the opinion of the Commissioners, clearly inadequate, they 
shall be at liberty to adjourn the sale of that lot to a future day ; 
and no sale of any lot shall be deemed to have been made, until the 
amount of deposit (if any) required by the conditions of sale shall 
have been actually paid in the manner prescribed by such conditions. 

Where the value, or supposed value, is nea/rly offered, imprudence 
it will not be prudent to seek for an adjournment; the Sig. ^°^*™' 
expenses of advertising the sale a second time will be 
serious, and the delay and chances of not getting an 
equally advantageous offer should be considered. In 
one case, where a solicitor pressed for the adjourn- 
ment of a sale, on the grounds that the sxmi offered was 
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greatly deficient, the sale was adjourned at his in^anec, 
and at an adjourned sale in the country, he b^^ame ttie 
purchaser himself at a less sum. The ComTm'sKionera 
refused to confirm the sale to him, although it wa» 
positively sworn that he bid solely to prevent a Raorrfirie. 
The property was ordered to be re-sold, and all the ex- 
penses consequent on the adjournment were disallowed. — 
In re John Cur tin, 

Wben a sale shall have b6en effected, it will be the 

duty of the petitioner's solicitor to see that the pur- 

CompeJiing chasers have lodged their purchase money ; and if not, 

purchasers 

to complete proceedings should be taken, either to compel them to 

purchase. 

do 80, or to re-sell the estate. 

The following is the General Rule which regulates 
the practice on the subject : — 

That in case the purchase money and any interest which may 
have accrued upon it imder the terms of the sale, or by law, diaU not 
be paid into the Bank within fourteen days after the sale, any party 
to the proceedings may procure an order for payment ; or the Cmn- 
missioners may make such order without any special application, or 
may, if they think proper, re-sell the property, and the expenses inci- 
dent to such re-sale, together with the deficiency, if any, in the price 
obtained below the former price, shall be paid forthwith by the pur- 
chaser at the former sale ; for which payment the deposit (if any} 
shall be a guarantee ; but he shall not be entitled to the boiefit oC 
any excess in the price which may be obtained at the latter sale. — 
Genmil Rule 22. 

Where de- There have been but few instances where the purchas- 

chaser. " ers have committed default. In the matter of the estate 

of John M^Loughlin there was default, and the lot was 

ordered to be re-sold, and that if it did not bring a sum 
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eqiml to the first the party to pay the difference, and Re-saieor- 

^ r J if J ' dered, and 

also tiie. costs of the application, and the re-sale. In ^^®JJ^^ 
th& flame matter an attachment was issued against D. Repaid by 

*-^ lirst pur- 

M'Loughlin, the purchaser of other lots. SSiient 

la very rare instances it wiU be found that the money ^)*^ 
■will not be lodged in time. Unless, however, the pur- purchaser 
chas^ lodges it within fourteen days he will be liable to terest at 5 ^ 

. _ per cent, on- 

pay interest at 5 per cent., without which the purchase less money 

^ ^ , \ lodgedwith- 

money will not be received. in i4 days. 

Where a purchaser purporting to reside in England 
failed to complete the purchase, a conditional order for 
an attachment will be granted, to be made absolute if 
liie money be not paid before a specified time. And 
whare a^letter directed to such address is returned through 
Hie Dead Letter Office, and his real address is not known, 
publication of the conditional order in an Irish news- 
paper, and in an English paper circulating in the neigh- 
bourhood where he purported to reside, wiU be deemed 
good service thereof. — In re J. W, M. Wall, 3. 1. Jur., 
191. 

Where a person purchased an estate for which (owing 
to fortuitous circumstances) he was unable to lodge the 
purchase money, and he stated the facts fairly to the 
Court within a reasonable time, and applied to be re- 
leased :&om the purchase, or offered to assign the lots to 
the parties interested, which was refused, subsequently 
having agreed to assign his purchase to a third party, 
the Court permitted him to declare a trust in favour of 
such party. — In re Thomas Semsworth, 3 I. Jur., 402. 

In case a deposit be lodged within the proper time. 
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the Commissioners may permit the balance of ihe piir« 
chase money to remain out at 5 per cent, interest for a 
short time, and if it appear that the purchaser is getting 
fimds out of the proceeds of otiier sales in ihe Court, 
the indulgence will be rather liberal ; but in Buch cases 
it would be prudent to bring the matter under the no- 
tice of the Commissioner in the matter in which the 
sale is pending previously to the sale, when it can be 
ascertained what time can be calculated upon wi^out 
injury to the parties. 

A conditional order for an attachment for not lodfpaag 
the purchase money will be obtained at the expiiatioB 
of fourteen days, as a matter of course, &om the B^;i8- 
trar, on the production to him of the Aucti<Mi QcEk's 
certificate of the sale, and the Accountant's certifieate 
of no money having been lodged by the purchase, 
^journed In cascs where sales have been adjourned for want of 
bidders, or insufficient sums oflfered, or where the pur- 
chaser has failed to complete his purchase, an a^oumed 
posting will be necessary, or rather another day selected 
for the sale, and the property again advertised in the 
same way, as already pointed out ; but if, by reason of 
any injudicious or erroneous division of lots, or the ex- 
istence of annuities or jointures, there were no bidders, 
Amendment ^^ iiisufficieut sums offered, it may be necessary to re- 
Son8*S^ ^^^* ^® rental, to get rid of the objections, or to deal 
rental. ^^ j^q annuitant or jointress for the purchase of the 
incumbrance, as already pointed out. 

Where, however, all the purchase money has been 
lodged, the allocation of it diould be very speedily 
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effected, if the instructions for the settlement of the 
schedule of incumbrances be attended to. 

JTptm the execution of the conveyance to the jmrchaser, 
if the searches shall have been obtained, and the draft 
schedule of incumbrances prepared and lodged, the Com- 
missioners will usually pay a sum sufficient to cover the 
out-of-pocket expenses to the solicitor having the carriage 
of the sale. The course to be adopted is, to prepare a 
schedule showing the surveyor's, advertising, printing, 
and other accounts which the solicitor has paid, or is 
lioiie for, and to apply to the Commissioner in the 
matter, as a motion of course, for a sum to meet the 
amount. The Commissioner will either examine the ^^ obtain- 
schedule himself, and fix a proper sum, or he will refer 
it to the Taxing Officer, who will report upon it, and 
the Commissioner will draw in favour of the solicitor 
for the amount. In some cases, however, the Commis* 
doners require notioe to be given of this application. 
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PEOCEEDINGS ON BEHALF OF PTIECHASEES. — ^LOBaiCBNT OF 

PTIECHASE MONEY. ^FOEMS 0FC0NTEYANCE8. ^EXECDTIOK 

OF CONVEYANCE. DISCHAEGING KECEIYEE. JJIJ U J* 0X105 

TO PUT PXJECHA8EE IN POSSESSION. EFFECT OF COmnBT- 

ANCE. — PLEASES, MAPS, ETC., TO WHICH TJJBCS.ASE& MS- 
TITLED, — ^ATTOfiNHENT BY TENANTS. 

The purcliase money must be paid into the Bank of Ire- 
land, to the credit of the matter in which the piirchase 
was effected, and the purchaser has no occasion to eee in 
what manner it may be afterwards disposed of. The 
35th section provides : — 

Payment of That the purchase money in every case shall be paid into the Bank 

ptirchase 

money. of Irekmdy to an account to be there opened in the name of the Com- 

missioners, and to the credit in each case of the estate sold, or as the 
Commissioners bv General Rule or special order shall direct ; and oi 
the notification, by the said Bank to the Commissioners, of the receipt 
of the money, a certificate by the Commissioners of such paymeni 
shaU be endorsed on or written at the foot of the conveyance oi 
assignment; and on such payment into the Bank, the purchasa 
ahaU he discharged from all liability in respect of the application of tkt 
money so paid, and such certificate of the Commissioners shall be evi- 
dence of such payment 
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The 16ih General' Rule directs : — 

That immediately after a sale, -whether by public auction or pri- Purchasers 

vate contract, the purchaser shaD obtain a certificate, under the seal ccOTmis- ° 

of the Conmiissioners, that he is the purchaser, thereby authorizing JjJ^^ **'" 

him to pay the amount of his purchase money into the Bank of Ire- authorizing 

him to pay 
land, to the accoimt of the Commissioners, to the credit of the estate money mto 

of A. B., of, &c. \as the case may 5e], and shall procure the notifica- 
tion by the Bank, to the Commissioners, of the receipt of the money ; Sale not to 
and no sale shall be opened merely by reason of any advance being merely bv an 
made upcm the biddings or price. pri^e?^^ "^ 

The purchaser's solicitor will obtain a certificate of 
the sale firom the Auction Clerk, upon the production of 
which in the Secretary's Office a certificate will be 
obtained, on which the money can be lodged in the Bank 
of Ireland, and a receipt be obtained. This receipt 
must, according to a by-rule of the Court, dated 19th 
April, 1850— 

Be brought into the office of the Accountant of this Court upon the 
same day the lodgment is made, and in no case shall money be 
deemed to.be lodged in Bank until the receipt therefor shall be, as 
hereby directed, deposited with the Accountant. 

Having lodged the money, the draft conveyance should i^^sions 
be prepared. The form is regulated by the 24th section, ^^^^^gg"^" 
which provides that — 

The conveyance or assignment of the land or lease, or part thereof, Conveyance 
shall be made by the Commissioners under their seal, and shall be by two Corn- 
signed by two of the Commissioners ; and the execution by any other ^nanc^'to 
party of such conveyance or assignment shall be unnecessary ; and ^^ stated in 
such conveyance or assignment shaD express or refer to the tenancies, 
and under-leases (if any), and charge (if any) subject to which 
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the sale is made, and may be in the form contained in the schedule 
to the Act, or to the like effect, with such limitation of uses and 
other additions or variations as, with the approval of the Commis- 
sioners, the purchaser may direct 

And the 18th General Rule directs : — 

Conyeyance "^^^ *^® conveyance or assignment of all premises sold by the 
^o^lF^?' t Commisffloners shall be prepared by and at the expense of the pur- 
of purchaser, chaser, and the draft thereof shall be approved of by the Commission- 
ers, or by the Commissioner to whom the matter is referred. It shall 
specify the tenancies (if any), subject to which the sale is made; and 
any apportionment of rent between the purchaser and the proprietor, 
of other lands demised with the lands sold, or any part thereof^ and 
any rents or incumbrances remaining charged upon the property, or 
any part thereof in the hands of the purchaser ; and the Commis- 
sioners shall, when necessary, ascertain and define the relative rights 
of the purchaser and the prior possessor, with respect to any crops on 
the land. 

THE CONVEYANCE. 

Preliminary All conveyances to be executed by the Conunissioners 

directionsby 

commis- shaU be drawn according to the forms subjoined hereto, 

Bioners, Ist 

Not., 1851. as nearly as the circumstances of each case will X)ermit ; 
and the drafts and schedules annexed thereto, before 
being submitted to the Commissioners, shall be settled 
by the Master, who is to certify to the Commissioners 
his approbation thereof, and that the same correspond 
with the rental and the conditions of sale, and with the 
grants, leases, or other documents referred to in the 
conveyance. 
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"We and Form No. 1. 

two of the Commissioners for Sale of Incumbered Estates Conveyance 

of fee-sim- 

in Ireland under the authority of an Act passed in the pie. 
13th year of the reign of Queen Yictoria intituled " An 
Act farther to facilitate the sale and transfer of Incum- 
bered estates in Ireland" in consideration of the sum of 
£1000 by William Hoskins of Newport in the County 
of Mayo banker paid into the Bank of Ireland to our 
account to the credit of the Estate of Anthony Foster 
Owner ex parte John Stubbs Petitioner do grant unto 
the said William Hoskins the town and lands of Kilbeg- 
gan in the barony of Ardee and county of Louth 
containing 209 acres statute measure or thereabouts and 
described in the annexed map with the appurtenances 
to hold the same unto the said William Hoskins his 
heirs and assigns for ever subject to the leases and 
tenancies referred to in the schedule hereunto annexed 
In witness whereof we the said 

and have hereimto set our hands 

and the seal of the said Commissioners this 
day of in the year of our Lord 

SCHEDULE BBFERBED TO IN THE ABOVE DEED. 

[NoTB. — ^The Schedule should ordinarily follow the rental, omitting 
the observations, except where they explain the terms of the tenancy ; 
and the rental should always be prepared with a sufficient degree of 
precision and accuracy of statement to admit of its being made a 
part of the Formal Conveyance. Where there are not more than two 
tenancies, it will be better to insert them in the body of the Deed, and 
to omit the Schedule. Where there are tenancies determined by the 
operation of the Conveyance, such as holdings at will, or under the 
Coort of Chanoery, pending a caose or matter, they should be stated 
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in the Schedule with this observation: .^^ This tenancy is detennmed 
by this Conveyance. The tenant is entitled to his emblements, if there 
be any on the land, and to such right of entering on the lands as is 
incident thereto.**] 

Variation of * * The house and premises known as No. 1 1 7 Drogheda- 

above form 

for different street in the parish of St. Anne in the city of Cork with 

kinds of pro- 
perty, all ont-buildings yards and appurtenances usually occu- 

Housea. pied therewith" 

Tithes, &c. " The impropriate tithes or composition or rent-charge 
in lieu of the impropriate tithes arising from the lands 
situate in the several parishes of Coola and Dunmore in 
the barony of Ardee and county of Louth and also the 
advowson of the vicarage of the parish of Coola" 

Eectories. « The advowson of the rectory and parish church of 
the parish of Lower Slane in the barony of Ardee and 
county Louth." 



Form No. 2. We and 

Conve^ce two of &c. Under the authority &c. in consideration &c. 
eluded in a do grant unto the said "William Fox the town and lands 

fee-farm 

giant. of RedhiU situate in the barony of Ballymoe and county 
of Mayo containing 350 acres 3 roods and 16 perches 
statute measure or thereabouts and described in the map 
annexed hereto with the appurtenances excepting the 
mines* and minerals and the royalties in the same manner 
as they were excepted out of a former conveyance of the 



• The exceptions are to follow the worda of the fee-farm grant ; if there 
be no exceptions, this part will be omitted, and the fee-farm grant will be 
described in the statement of the rent subject to which the land is sold. 
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said lands made by an indenture dated the 8 th day of 
September 1676 and made between William O'Connor 
Esq. of the first part and Stephen Butler gentleman of 
the second part, *to hold the same unto the said William 
Fox his heirs and assigns for ever subject to the per- 
petual yearly rent of £100 late currency (equivalent to 
£92 6s. 2d. sterling) created by the said indenturef , and 
to all powers and remedies for enforcing payment 
thereof or existing in respect thereof and to the cove- 
nants conditions and clauses contained in the said 
indenture on the part of the grantee so far as they 
relate to the said lands J, and subject to the leases and 
tenancies mentioned in the schedule hereto. In wit- 
ness whereof &c. 



VARIATION WHERE LANDS INCLUDED IN A FEE-FARM GRANT ARK 
CONVEYED IN SEPARATE LOTS. 

First. Where one lot is to bear the whole rent : — 



* If t^e fee-farm grant be made under the Renewable Leasehold Con- 
version Act, add "being a Conveyance under the provisions of the 
Benewable Leasehold Conversion Act, in lieu of a certain lease for lives 
renewable for ever ;" and if it be made under the Church Temporalities 
Acts, add, " being a conveyance under the provisions of the Acts to alter and 
amend the laws relating to the temporalities of the Church in Lreland in 
lien of a lease of the same lands ;" and in such case, in stating the rent, add, 
** which rent is subject to variation in amount under the provisions of the 
said Acts." 

+ Where there are penal rents, accates, or other duties reserved, they 
rtipnid be stated in addition to the ordinary rent. 

X If the grant be a grant in lieu of a sub-lease^ or if, for any other reason, 
there be prior fee-fEirm rents, add, " and without prejudice to a certain other 
fee-farm rent issuing out of the said lands created by a deed dated &c., but 
which rent is payable in the first instance by the person entitled to the said 
rent of £100 ;" and so on for the others. 
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CONVEYANCE OP THAT LOT. 



'* Do grant unto the said William Fox that part of the 
town and lands of EedhiU in the barony of BaUymoe 
and county of Gralway which is described in the map 
annexed hereto containing 127 acres and 13 perches 
with the appurtenances, excepting the mines and mine- 
rals and royalties in the same manner as they were 
excepted out of a conveyance of the said lands of Ked- 
hill made by an Indenture dated the 8th day of 
September 1676 and made between &c. ; to hold the 
same unto the said William Fox his heirs and assigns 
for ever subject to the perpetual yearly rent of £100 
late currency (equivalent to £92 6s. 2d. sterling) created 
by the said indenture, and to all powers and remedies 
for enforcing payment thereof or existing in respect 
thereof, and bound to indemnify all other lands charged 
with the said rent from the same, and subject to the 
covenants conditions and clauses contained in the said 
indenture on the part of the grantee so far as they relate 
to the lands hereby conveyed, and subject to the leases 
and tenancies mentioned in the schedule hereto In 
witness whereof &c." 

[See Notes to last Form.] 

CONVEYANCE OP THE OTHER LOT. 

"Do grant unto the said John Wilson that part of the 
town and lands of Kedhill in the barony of BaUymoe 
and county of Galway which is described in the map 
annexed hereto, containing 323 acres 3 roods and 3 



d by Google 



The Conveyance, 195 

perches statute measure or thereabouts with the ap- 
purtenaacesy excepting, &c. {as hejvre) to hold the same 
unto the said John Wilson his heirs and assigns for ever 
subject (in conjunction with the other part of the lands 
of RedhiU containing 127 acres and 13 perches statute 
measure) to the perpetual yearly rent of £100 late 
currency (equivalent to £92 6s. 2d. sterling) created by 
the said indenture, and to all powers and remedies for 
enforcing payment thereof, or existing in respect thereof 
but indenmified against the said rent and all costs 
charges and expenses occasioned by the non-payment 
thereof by the said other part of the lands of RedhiU 
which has been sold by the said Commissioners subject 
to the whole of the said rent and subject to the covenants 
&c. {as heforey* 

Secondly. "Wliere each lot is to bear a portion of the 
rent : — 

To hold the same unto the said William Fox his heirs 
and assigns for ever, subject (in conjunction with the 
other part of the lands of Eedhill containing 127 acres 
and 13 perches statute measure) to the perpetual yearly 
rent of £100 late currency (equivalent to £92 6s. 2d. 
sterling) created by the said indenture, and to all powers 
and remedies for enforcing payment thereof or existing 
in respect thereof, but iudemnified against the annual 
snm of £32 6s. 2d. part of the said rent and against all 
costs charges and expenses occasioned by the non- 
payment of such part by the said other part of the lands 



d by Google 



196 The Conveyance. 

of Redhill* and liable to bear the annual stun of £fiO 
residue of the said rent in fall exoneration of all other 
lands charged therewith and subject to the coTenants 
&c. {as before).*^ 



Form No. 8. ^heheas by an Indenture dated the 7th day of 
S*S?StS^ September 1 775 and made between the Eight Honourable 
S^fSf™ Jol"i Earl of C. of the one part and John Stokes of the 
''^*^'* other part, the said Earl did assure unto the said John 

Stokes the town and lands of Redhill in the barony of 
Ballymoe and county of Gal way, therein stated to be* in 
the occupation of "William Heame, excepting thereout 
and reserving all mines and minerals under the said lands 
and all timber and timber trees and underwood thereon 
and all royalties and fdU liberty of hunting hawking 
fishing and sporting upon the said lands to hold the 
same, unto the said John Stokes his heirs and assigns for 
ever, he and they paying therefor yearly the annual sum 
or rent of £325 late currency (equivalent to £300 
sterling), payable half-yearly on the 1st day of May and 
1st day of November in each year, with two fat hog? 
and one capon at Christmas or £3 late currency yearly 
in lieu thereof and a heriot of 10s. on the death of each 
principal tenant on the said lands, and with certain 
powers of distress for the recovery of the said rents 
duties and heriots and of entry for non-payment thereof 
Now we and 

two of the &c. imder the authority &c. in consideration 

* If there are sereral lots, each of which bears a part of ihe rent, Vtm 
other indemnities will be added here in similar terms. 
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&c. do grant unto the said Henry Gorman the said 
perpetual yearly rent of £300 created by the said 
indenture, and aU other rents duties and heriots thereby 
created or reserved, and all powers and remedies for the 
recovery thereof or existing in respect thereof, and also 
all the mines minerals timber timber trees underwood 
royalties rights privileges and liberties excepted or 
reserved by the said deed, in the same manner as they 
are thereby excepted or reserved, with the appurtenances 
thereto belonging, and all the estate and interest of the 
grantor under the said deed, to hold the same unto the 
said Henry Gorman his heirs and assigns for ever subject 
to the covenants conditions and clauses contained in the 
said indenture on the part of the grantor so far as they 
relate to the said lands In witness whereof &c. 



Vheeeas by an Indenture of lease dated the 7th day of Form No. 4. 
April 1820 and made between A. Berry of Conveyance 

'^ /• -I of lease for 

of tiie one part and C. Drew of of the uves renew- 

^ ^ , able for ever. 

other part, the said A. Berry did demise unto the said 
C. Drew the town and lands of Clonea in the barony of 
Ikerrin and county of Tipperary excepting &c. to hold 
the same to the said C. Drew his heirs and assigns for 
the lives of the three cestui qui vies therein named, and 
the survivors and survivor of them and for the lives of such 
persons as should from time to time for ever thereafter 
be added pursuant to the covenant for perpetual renewal 
thd^nafter contained, at the yearly rent of £100 late 
currency (equivalent to £92 6s. 2d. sterling) payable 
half-yearly on every 1st day of May and 1st day of 
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l^oyember in each year, and the said Indenture eon- 
tained a covenant on the part of the said A. Berry 
for perpetual renewal of the said lease on payment of 
a peppercorn on the fidl of each life And vhereas the 
last renewal of the said lease was made by an Indenture 
which hears date the 1st day of Febmary 1844 and 
made between &c. and such renewal is for the lives of 
E. P. G. H. & I. L. and the survivor of them Now we 

and 
two of the Commissioners for sale of Incxunbered ^l&tates 
in Ireland under the authority of an Act of Parliament 
passed in the 13th year of the reign of Queen Yictoiia 
intituled " An Act &c./' in consideration, &c. do grant 
unto the said E. S. the said lands of Clonea in the barony 
of Ikerrin and county of Tipperary expressed to be 
demised by the said hereinbefore recited Indenture 
(except as in the said lease is excepted) with the appur- 
tenauces, to hold the same unto the said R. S. his heirs 
and assigns for the lives of the saidE. P. G. H. and I. L. 
and the survivors and survivor of them, and for the lives 
of aU such other persons as shall for ever hereafter be 
added pursuant to the aforesaid covenant for perpetual 
renewal, subject to the payment of the rent reserved by 
the said lease and to the performance of the covenants 
and agreements on the lessee's part therein contained, 
and subject also to the several under-leases and tenancies 
referred to in the schedule hereinunder written* In 
witness &c. 



* If there are any exceptions or reservation, they should be stated in 
terms in the recital of the lease. 
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SOHBXyULB REFERRED TO IN THE FOREGOmO CONVBYANCB. 

Where the lease is sold in different lots the form will 
be varied as to the parcels, and the mode of stating the 
rent, in a manner similar to the form above given in the 
case of a fee-farm grant. 



Whekeas by an Indenture dated the 1st day of May Pom No. 5. 
1810 and made between "William Allen of the one part conyeyance 

. , . . of a leaae for 

and Stephen Potts of the other part tne said William years. 
Allen did demise unto the said Stephen Potts the house 
and premises situate and being No. 8 Maiden-lane in 
the parish of St. Anne in the city of Cork, with the out- 
buildings garden yard and premises, therewith occupied 
to hold the same unto the said Stephen Potts his execu- 
tors administrators and assigns for the term of 989 years 
compnted from the 29th day of September 1809, at the 
rent of £30 per annum payable half-yearly, and subject 
to certain conditions covenants and agreements on the 
lessee's part contained in the said Indenture Now we 
two of &c. under the authority 

&c. in consideration &c. do grant 

unto the said Eichard Ellis the said house and premises 
expressed to be demised by the said indenture, situate in 
the parish of St Anne in the city of Cork, with the 
appurtenances, to hold the same unto the said Eichard 
Ellis for the unexpired term of 989 years created by the 
said indenture, at the rent thereby reserved and subject 
to the conditions covenants and agreements on the lessee's 
part herein contained, and subject to the tenancy from 
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year to year of Eleanor Phillips, at the rent <^ £70, 
payable half-yearly on the 1st day of May and 1st day 
of November in each year, and the year of whose t^iancy 
is determinable on the 1st day of May in each year In 
witness &c. 



[Recite the Lease as in {Hrevions Form.] 

orm^. . ^^ whereas under the provisions of a certain Inden- 
of a^SS? ture dated the 8th day of August 1813 and made be- 
where other tween &c. (being a deed of partition of the said lease) 
be 8oid. the said lease became divided into three parts, and one 
of such parts containing 27 acres and 8 perches of the 
said demised lands and marked A in the map annexed 
to the said deed, was allotted to John Reed subject to 
£13 per annum part of the said reserved rent, and ano- 
ther of such parts containing 22 acres of the said de- 
mised lands and marked £ in the said map was allotted 
to Joseph Reed subject to £10 per annum part of the 
said reserved rent, and the other part of such lease, con- 
taining 16 acres of the said demised lands and marked 
C in the said map was allotted to Isaac Reed subject to 
£17 per aniium residue of the said reserved rent, and the 
said Indenture contains mutual agreements between the 
said parties for indemnity in respect of the said rent and 
of the covenants contained in the said lease Now we 
two of &c. under the 

authority &c. in consideration, A«. do 

grant unto the said William Bimie that part of the said 
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lands demised by the said lease which was allotted as 
aforesaid to the said Joseph Keed, situate in the barony 
of Ardee and county of Louth, with the appurtenances, 
to hold the same unto the said "William Bimie his heirs 
and assigns for the unexpired term of years created by 
the said lease, subject to the rent thereby reserved but 
with the benefit of and liable to the provisions contained 
in the said deed of the day of and 

subject to the covenants conditions and agreements on 
the lessee's part contained in the said lease, so far as they 
relate to the lands hereby conveyed, and subject to the 
tenancies referred to in the schedule hereto In wit- 
ness &c. 



To hold the same unto the said "William Hoskins his Form No. 7. 
heirs and assigns, subject to the leases and tenancies habendum 

° ^ where the 

referred to in the Schedule hereto, and also subiect to a ^^ ^^^.}^ 

'J charged with 

jointure rent-charge of £300 late currency per annum a jointure, 
(equivalent to £276 18s. 6d. sterling) for the life of 
Mary the wife of Joseph Scott (to conmience after the 
decease of her said husband in C£ise she shall survive 
him), created by an Indenture dated the 8th day of 
November 1799 and made between &c. and to all 
powers remedies and terms of years (if any) for securing 
the same. 



And also subject to a jointure rent-charge of £300 where one 
late currency per annum (equivalent to £276 18s. 6d. the whole 



sterling) for the life of Mary Scott the widow of Joseph ^"^^ 

' ~ ' ' I an© 

lot. 



Scott deceased, created by an Indenture dated the 8th "jcc of that 



K 2 
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day of [N'ovember 1799 and made between &c., and 
payable half-yearly on the 25th day of March and 29th 
day of September of each year, and all powers remedies 
and terms of years (if any) for secnring the same, in foU 
exoneration of all other hereditaments charged with Ihe 
said jointure. 



^^^S^ And also subject (in conjunction with the lands of 
S^lr^fotdf CJlonmackon and Tarmon in the aforesaid barony and 
the same county) to a jointure rent-charge of £300 late currency 
per annum (equivalent to £276 18s. 6d. sterling) for 
the life of Mary Scott the wife of Joseph Scott deceased 
created by an Indenture dated the 8th day of I^ovember 
1799 and made between &c. and payable half-yearly on 
the 25th day of March and the 29th day of September 
of each year, and to all powers remedies and terms of 
years (if any) for securing the same, but indemnified 
against the said jointure rent-charge and all costs charges 
and expenses occasioned by the non-payment thereof by 
the said lands of Tarmon which have been sold by the 
Commissioners charged with the said jointure, in full 
exoneration of all other lands liable thereto. 



Habendum And also subiect (in coniunction with the lands of 

where each "^ ^ •» 

lot bears a Clonmahou and Tarmon in the aforesaid barony and 

portion. ^ *' 

county) to a jointure rent-charge of £300 late currency 
(equivalent to £276 18s. 6d. sterling) per annum for 
the life of Mary Scott the widow of Joseph Scott de- 
ceased created by an Indenture dated the 8th day of 
November 1799 and made between &c. and payable 
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lialf-yearly on the 25th day of March and the 29th day 
of September of each year, and to all powers remedies 
and terms of years (if any) for securing the same, but 
indemnified against the annual sum of £100 sterling 
part of the said jointure, and all costs charges and ex- 
penses occasioned by the non-payment of such part by 
the said lands of Clonmahon which have been sold sub- 
ject thereto, and indemnified against the ftirther annual 
sum of £100 sterling other part of the said jointure and 
all costs chaises and expenses occasioned by the non- 
payment of such part by the said lands of Tarmon which 
have been sold subject thereto, and liable to bear the 
annual sum of £76 18s. 6d. sterling residue of the said 
jointure, in fall exoneration of all other lands charged 
with the said jointure. 

KoTB. — If any gale of jomtnre have accroed between the sale and 
the date of the conveyance, it will be necessary to convey, not only 
subject to the jointure, but also to the arrear thereof which fell due 
CD the day of last past 

The above Forms relating to a Jointure may be 
readily adapted to any other annuity or charge. It 
must always appear how the charge was created, and 
for what period it exists, and at what date it is payable, 
and (where there are several lots) the precise manner 
in which it is to be borne. 



Where the purchase money is wholly paid by means of Modes of 
an incumbrance : — Sisicfera^ 

tion adapted 

" In consideration of the sum of £5000 ascertained by ^e toLw. 
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the Commissioners to be due to John Creed of 
on foot of incnmbrances affecting the estate of John 
Bateman owner and by the said Commissioners autho- 
rized to be retained by the said John Creed in disdiarge 
of the purchase money of £5000 for which he has ptir- 
chased the hereditaments hereinafter mentioned.'' 



Where part of the purchase money is paid by means of 
an incumbrance. 

" In consideration of the sum of £1000 by John Creed 
of paid into the Bank of Ireland to our account to 

the credit of the estate of John Bateman owner, ex parte 
"William Stokes petitioner ; and in consideration of the 
farther sum of £4000 ascertained by the Commissioners 
to be due to the said John Creed on foot of incumbrances 
affecting the estate of the said John Bateman, and by the 
said Commissioners authorized to be retained by the 
said John Creed in part discharge of the purchase money 
of £5000 for which he has purchased the hereditaments 
hereinafter mentioned." 



Fonnsof We Certify that the above-mentioned sum of £1000 

certificates. , / 

was paid into the Bank of Ireland, to the account and 
credit above-mentioned, on the day of 

We certify that the above-mentioned sum of £5000 
was authorized by the Commissioners to be retained by 
the above named John Creed out of monies ascertained 
to be due to him in the matter of the above-mentioned 
estate. 
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"We certify that the above-mentioned sum of £1000 
was paid into the Bank of Ireland to the account and 
credit above-mentioned, on the day of and 

that the above-mentioned sum of £4000 was authorized 
by the Commissioners to be retained by the above-named 
John Creed out of monies ascertained to be due to him 
in the matter of the above-mentioned estate, said two 
sums making together the sum of £5000 sterling. 



The foregoing forms of conveyances and directions 
embrace aU cases likely to arise ; the only additional 
remaiks necessary as to the forms are, that in the case 
of leaseholds, the recital of the parcels should be in the 
precise words of the lease itself, and then an averment 
made identifying the old names with the modem 
description in the rental. 

In case the purchaser be an incumbrancer, he should 
apply for " provisional credit" for his purchase money ; 
this will be granted, upon notice to the parties in 
Chamber, almost as a matter of course, if there is a fair 
prospect of amy sum approaching in amount to the pur- 
chase money being due, and likely to be receivable by 
the purchaser, when the schedule of incumbrances shall 
have been settled. 

The practice in reference to the settlement of the Practice as 

to settlement 

draft conveyance, up to its execution by the Commis- of convey- 
sioners, may be shortly pointed out. 

The draft having been carefully prepared and wide 
line copied on small Irief paper, on front pages only, 
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Bhould be sent to the solicitor wlio has the oorni^ of the 
sale, for his approval.* 

When returned with the approval marked upon it, 
the purchaser's solicitor should lodge the same draft 
with the Master, together with the Auction Clerk's 
certificate of the sale, and the Accountant's receipt for 
the purchase money, or the order for provisional credit. 

The Master, having approved of the draft, will retnm 
the certificates, and send the draft to the Commissioner 
in the matter ; when the Conmiissioner has approved of 
it, it will be sent by his Examiner to the General Clerk's 
ofiOice, where the purchaser's solicitor should procure an 
attested copy, from which the engrossment ifi to be 
made. 
Engross- The engrossment should 'beonone skin, if practicable, 

mentofcon- ^ / jt » 

veyance. ^th the Certificate of payment on the face of the deed, 
rather than by endorsement; if the deed cannot be 
comprised in one skin, it should be engrossed bookwise. 
The deed, with the memorial, having been engrossed, 
with a map annexed, if desired by the purchaser, they 
should be sent to the solicitor having the carnage <tf 
the sale, to have his approval marked on the engross- 
ment, which having been procured, the Commissioner's 
Examiner will compare the deed with the original draft 
settled by the Master and Commissioner, and mark his 
approval upon the engrossment and map. 

• The solicitor having the carriage of the ordor for sale is not entitled to 
a fee fh>m the purchaser for approving of the draft conveyance ; he will be 
entitled to charge a fee of £1 is. in his costs in the matter, provided that the 
Commissioner finds the draft properly examined and corrected* in which 
case he will mark in the fold of the draft, " allow costs.'* 
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An unstamped engrossment of the deed will be 
reqiiired npon large ruled papery to lodge with the 
parcbment deed, memorial, rental, and certificates of 
sale and lodgment of money, in the Secretary's back 
office, the day before the Commissioners fix for execu- 
tion of deeds, where the deed and memorial will be 
entered, sealed, and signed by the Secretary, and on the 
following morning the rental and certificates will be 
returned and the deed executed. 

The conveyance having been duly executed, upon its 
production, together with the rental, to the Master, he 
will give an order to have the leases and other docu- 
ments stated in the rental, and to which he may be 
entitled, handed over to the purchaser. 

If there be a receiver in the Court of Chancery over itemovai of 

•^ receiver. 

the property, it is the duty of the solicitor having the 
carriage of the proceedings to obtain an order for his- 
removal. 

This is done by getting a certificate of the conveyance Practice. 
haying been executed, from the Secretary, upon which 
the Conmiissioners' certificate of the sale will be made 
out in the office, and upon the production of it in the 
Eegistrar*s office of the Court of Chancery, a stde-har 
rule will be made discharging the receiver under a 
General Order of the Court of Chancery, dated 18th 
June, 1850. 

The purchaser will be also entitled to get an order for injnnctioiito 

put purcha- 

an injunction to put him in possession of such part of serin posses- 

sion. 

the property purchased, as shall be stated to be 
"unoccupied," or in the owner's hands, or in the 
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hands of tenants whose tenancy expired on the sale 
(Chancery tenants); but the Commissioners will, if 
necessary (under the 1 8th General Eule), decide upon 
the relative rights of the purchaser and the prior pos- 
sessor, with respect to crops on the lands. 

"Where the injunction is necessari/, the Commissioners 
usually allow the purchaser £5 for the costs of obtaining 
it, and procuring its execution by the sheriff. 

In respect to the effect of the conveyance, and to see 
what it passes, and what rights are saved, the 27th and 
28th sections may be referred to. The first provides : — 

Effect of That every conveyance, executed by the Commissioners, shall be 

^^^ effectual to pass the fee-simple and inheritance of the land thereby 
expressed to be conveyed, subject to such tenancies, leases, and 
under-leases as shall be expressed or referred to therein, but, moe as 
aforesaid and as after provided, discharged from all former and other 
estates, rights, titles, charges, and incumbrances whatsoever of her 
Majesty, her heirs and successors, and of all other persons whom- 
soever ; and every such conveyance or assignment, executed by the 
Commissioners upon the sale of a lease in perpetuity or other lease, 
shall be effectual to pass the estate created or agreed to be created by 
such lease and then remaining unexpired, subject to the rent and 
covenants annexed to the reversion expectant on the determinatioa 
of such lease, and to such tenancies, leases, and under-leases as shall 
be expressed or referred to in such conveyance or assignment, bat, 
save as aforesaid and as after provided, discharged from all rights, 
titles, charges, and incumbrances whatsoever affecting the leasehold 
estate or interest : provided that where any land or lease, or part 
thereof shall be sold or conveyed and assigned, subject to any annual 
chai^ or apportioned part thereof; such annual charge or such ap- 
portioned part thereof only (as the case may be) shall remain and be 
charged on and payable out of such land or lease, or part thereof as 
in the conveyance or asagnment shall be expressed. 
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And the 28th section enacts : — 

That any such conveyance or assignment shall not prejudice or Rights sated 
affect any right of common, or any right of way or other easement, 
or any rent-charge in lieu of tithes, crown-rent, or quit-rent, chaiged 
upon or issuing out of any land, or any charge made by yirtue of an 
Act passed in the rixth year of her Majesty, intitoled An Ad to 
promote the Drainage of Landi^ and Improvement of Navigation and 
Water Power in connexion with such Drainage in Ireland, and the 
Acts amending the same, or by yirtue of an Act passed in the tenth 
year of her Majesty, intituled An Act to facilitate the Improvement of 
Landed Property in Ireland, save where the Commissioners shall 
think fit to redeem the crown-rent or quit-rents, or to pay off or 
redeem the charges under the said Acts or either of them, and shall 
express in such conveyance or assignment that the land conveyed or 
assigned thereby is so conveyed or assigned discharged of all crown- 
rents or quit-rents, or charges under the said Acts or either of them, 
as the case may be, and in such case such land shall be so discharged 
accoordingly. 

By the late Act, 16 and 17 Vict., chap. 64, sect. 5, 
it win he seen that where the conveyance is made subject 
to a lease, it shall not be necessary in pleading to allege 
prior title to the reversion. 

In the cases of Rutledge v. Sood, 6 I. Jnr., 69, the Rutiedge r. 
Conrt of Exchequer have decided that a Court of Law 
has no power to review the decision of the Commissioners 
respecting lands which they decided to be incumbered 
within the meaning of the Act, and which by virtue of 
that dedsion were sold and conveyed to the pur- 
chase. 

There is nothing in the Act, however, to interfere with 
the jurisdiction of the Court of Chancery in considering 
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any question affecting the conveyanoe on the ground of 
fraud or notice, or any other equitable ground of relief. 
— Locke V. Ashe, 4 I. Jur., 180, K. 
Leasee to be The purchaser will be entitled to the counterparts of 

delivered to • /» i ■• • 

purchasers, leases, and possession of lands not in tenants occupation, 
' under 29th section, which provides : — 

That the Commissioiiers shall have power to order the ddiTeiy to 
the purchaser, or as he shall direct, of all leases or counterparts <tf 
leases and agreements, and other evidences of the tenandes, subject 
to which the sale shall be made, affecting the land or lease, or part 
thereof sold, and shall, on the application of any purchaser, iaaoB an 
order to the Sheriff to put such purchaser in possesion of all lands 
not in the occupation of lessees, under-lessees, or tenants sabject to 
whose leases, under-leases, or tenancies the sale shall have been 
made, and who shall have attorned to such purchaser within a lame 
to be limited in such order, and such order shall be executed by the 
Sheriff in like manner as a writ for the delivery of possession. 

The 20th General Eule has a direction as to the pur- 
chaser's right to get the leases or other evidences of title, 
and he will be justified in requiring the originals, coun- 
terparts, or copies of such as are stated in the rental 
under which he purchased. 

The 49th section as to conveyances provides : — 

That every conveyance and assignment respectively executed as 
required by the Act, shall/or all purposes be conclwivt evidence that 
every applicoHon^ proceeding^ consent^ and Act whatsoever wluch 
ought to have been made, given, and done previously to the execotioB 
of such conveyance or assignment has been made, given, and done by 
the persons authorized to make, give, and do the same ; and no such 
conveyance or assignment shall be impeached by reason oi. any 
informality therein. 
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By the latter part of the 29th section it will be seen, Attornment 

•^ ^ by tenant. 

that unless the tenants attorn to the purchaser he will 
be entitled to get an order directing such of them as 
refuse to execute the attornment, to do so within a time 
to be limited, or in default that they will be dispos- 
sessed. By the 19th General Kule it is directed : — 

That the Commissioiiers, whenever they shall think fit, may dispense 
with the personal service of notice upon any of the tenants to the 
lands who may be required to attorn, and may direct that such notice 
shall be given to such tenants, either by posting the same on some 
coo^ttcaous place on or near the lands, or by advertising the same in 
one or more newspapers, or transmitting the same notice through the 
Post Office, or otherwise, as to the Conmiissioneis shall seem proper. 

The attornment in ordinary cases must be at the 
expense of the purchaser, but where the counterpart of 
the t«iant's lease is lost and cannot be handed to the pur- 
chaser, or from any other cause rendering an attornment 
necessary, the costs will be allowed against the fond. 

The following form of the attornment has been used 
and will be found to answer : — 

Memorandum of agreement made and entered into on the day of Form of at- 
by A. B. (tenant's name and description) and C. D. 
(pmchasei's name). Whereas by indenture of lease bearing date and 
executed (recite lease concisely, and if the lease was not made by the 
owner In the matter recite shortly his title, from the lessor, to the 
property), and whereas the estate and interest of the said £. F. 
(owner) in said land have been sold by the Commissioners for Sale of 
Incumbered Estates in Ireland to the said C. D. and a conveyance of 
aaaae dnly executed, and the said Commis^oners have ordered and 
dtrected me the said A. 6. to attorn and become tenant under the 
recited lease unto the said C. D. Now I the said A. B. in pursuance 
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of sach directions of the Commissioners, hereby agree to attorn and 
become tenant under the said recited lease to the said C. D. from the 
day of last 'Witness my hand this 

day of 

Stamp. The stamp upon this agreement will be 2s. 6d.* 

cyrtog^exe^ The practice is to tender the attornment for execution 
cution. ^ ^Yie tenant, and in case he declines an order wiU be 
obtained (grounded upon an affidavit of the fact), direct- 
ing him within ten days to attorn and become tenant to 
the purchaser, or in default that an injunction do issue 
to put the purchaser into possession of his land. 
SrecOTof*' A purchaser will of course be entitled to payment of 
****• any arrears of taxes which may be left unpaid, and 

which he shall pay (and it would be prudent that he 
should ascertain if any were due, as soon as possible after 
the sales, lest the funds should be distributed) and for 
any damage done to the property after the sale before 
he gets possession. 

It may be remarked that in some, though rarely, the 
Commissioners have given a supplemental conveyance to 
rectify some omission or misdescription in the original 
conveyance. — In re Lord Lang ford: P, C Oramptony 
purchaser, 

* If mider seal, the stamp would be £1 Ids. 
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CHAPTER XIII. 

COMPJEarSATION TO PTJKCHA8EE. — DI8CHAEGE FROM PTJH- 

CHASE* BRIGHT OP PUBCHASEE TO BE rKTBEMNTPIED 

AGAINST CHAEGE8, TAXES, ETC.* 

Ko decision appears to have been pronounced as to 
whether the Commissioners have power, after the exe- 
cution of the conveyance, to set aside the Parliamentary 
Title so conferred ; it has been questioned whether the 
Court has such jurisdiction. — In re J. J. Bodhiuy 
3 I. Jur., 101. 

Upon considering the provisions of the Act relating to 
the " effect'' of the conveyance stated in the last 
Chapter (sees. 27, 28, and 49), it would certainly appear 
Tery questionable whether the conveyance, having been 
once duly perfected, could be rescinded or set aside ; 
the l5th section gives the Conmiissioners jurisdiction to 
rescind or vary any contract for a sale, but this could 
scarcely be held to refer to an executed contract. 

It would appear, therefore, to be the safest course for 
the purchaser to apply himself, immediately upon 
lodgmg his purchase money, to ascertain if he has, in 
fact, got what the rental purports to give. 

* Applications to be discharged from a purchase or for compensation, are 
Chamber motions. 
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Due precaution must be observed by a purcbaser ; if 
there be anything in a rental so ambiguous as to require 
explanation, he must do so, or take the ambiguous 
statement at his peril ; but if there be a latent ambi- 
guity, such as instead of suggesting a question to a 
purchaser, deceives him by a statement calculated to 
deceive any man of ordinary intelligence, then the pur- 
chaser is entitled to compensation. 

A person who purchases a property must be supposed 
to have taken some trouble about it, and not to swallow 
every observation contained in a rental, without any 
inquiry or any effort to ascertain its correctness. 

The desire of the Commissioners is, that purchasers 
should be put in possession, by the rental, of every- 
thing material; aU legal disadvantages should be stated 
in the rental, a right of way, or anything not tai^ble 
to the senses, ought to be so stated ; but as to physical 
disadvantages, it would be hard to say what these 
really are. 

A consideration of the cases decided by the Court in 
reference to compensation to purchasers and discharge 
from the purchase, will best elucidate the practice of the 
Commissioners on these important subjects, which must 
be considered together. 
Misrcpresen- Where the rental represented that a certain sum had 

tations in 

rental. been expended under the Land Improvement Act, but 
on inquiry at the proper office, at the Custom House, it 
appeared that no such sum, or a less sum, had been 
expended, it will be a good ground for claiming com- 
pensation. — In re John M'Zott^hlin, 
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Wliere, also, the rental describes certain tenants as Ditdiargre of 

purchaser. 

paying fixed rents for fitted quantities of land, and the where ren- 
fects were, that these tenants held in rundle (in com- sonts tenants 

^ as paying 

men) at a bulk yearly rent, it is a good ground for appli- ^^^^^ 

cation to be discharged from the purchase. In that case ^f ^^ich**' 

the Commissioners remarked that the men set down as J^J^^X 

tenants were never liable to distinct rents, and if they ^^^chquan- 

held the purchaser to his purchase, they would be not poSess! 

doing an injustice to the tenants as well as to the pur- CT^^u^be^" 

chaser ; for how could they direct the Sheriff to put the ^^ 

tenants out of possession, if they did not attorn to the 

purchaser at rents to which they were not, in fact, 

liable? — In re John M^LougUin, 

Where the rental described a lot to be unoecupied, and where land 

it appeared that there were tenants upon it, the Court unoccupied 

discharged the purchaser, ordering the purchase money hands, pur- 

to be returned, and allowing 5 per cent, interest, from be discharg- 
ed, and pur- 
the time it was lodged, also the costs of the application chase money 

, . repaid with 

(measured at £5). — In re Assignee of Thomas O'Brien, interest and 
and Assignee of Charlotte M^Brane. 

Where an incumbrancer became the purchaser under where in- 
a mistaken idea that a sum due to him was available to purchased in 
make good his purchase, the Court made an order dis- may be dis- 
charging him from his purchase (without prejudice, how- without pre- 
ever, to the creditors holding him accountable for any liability for 

consequences 

loss on a re-sale). — In re Edward Deane Dreeman. 

A leading case, which occurred in an early stage of Purchaser 

. -.. . 1 1 willbedis- 

the Court, relative to an application by a purchaser to charged 

upon show- 
be discharged, appears to have been in the matter of ing mis- 

_ representa ■ 

Charles D. FurcelL In that case John Kobinson applied ^'^^^"j: 
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wbich he to be discliarged on the grounds of misrepresentatiim in 
been induced the rental. The facts in the case were as follows : — 

tobeoomea 

purchaser. 

GaseofC.D. '^® ^"^ rental of the lot was stated to be ^£732 ICs., and 

&^^*" William Garde Browne was named as the tenant ; the head-rent was 
represented to be £409 14s. dd., and the dear profit rent was set 
down as £323 Is. 7d. 

The rental farther stated that ih& present tenant paid X5,800 for 
the lot aboat five years since, and had regularly paid the rent to the 
present time ; and on these representations Mr. John Bobinson pur- 
chased the lot at £2,200. The affidavits stated that Mr. Browne was 
not the tenant, but had some time since assigned his interest in the 
lands to a person named Lucy, a pauper, and that the assignment 
was registered in the office for registering deeds, previons to the 
presentation of the petition. It was also stated that Mr. Garde 
Browne had made this assignment to free himself from all re^nmsi- 
bilitj in the lands ; also that he had given notice to the receiver and 
other parties concerned, that he had assigned the property, and 
suggested that his name should not be put in the rental, lest any 
person should be thereby deceived. There was another misreiHV- 
sentation complained of (though it was not stated in the affidavit). 
The rental set out that the rent had been regularly paid ; tath, it 
was alleged, was not the {act, the last November gale being about 
five months in arrear. The head-rent was also in arrear, and there 
was a notice that the head-landlord would bring an ejectment for 
what was due to him. There was an affidavit on the other side, 
stating that it had been mentioned in Court on the day of the sale, 
that the transfer had taken place. It was also stated, that Mr. 
Browne's cattle had remained on the land, and that he had, In fiiet, 
remained in possession since the execution of the conveyance. The 
case of Campbell v. Hag (2nd MoUoy's Reports) was referred to^ to 
show that in the Court of Chancery, in a case where a party brining 
a property to a sale suppressed the fact that the tenants had applied 
for a reduction of the rents, an order to rescind the purchase was 
made. 



d by Google 



Discharge from Purchase. 217 

Ob the other side it was submitted, that there was no misrepre- In re C. D. 

PurcclL 
8€Dtation in the rental ; the £5,800 were paid by Mr. Browne for the 

lands; and his being stated to be the tenant was quite an immaierial 
fact^ inasmuch as it was in his power at any time before the sale, or 
after It, to make an assignment of them. And besides the £5,800 
paid for &e lands, over £2,000 had been expended on them. It was 
also relied on, that the rent was paid by Mr. Browne up to the last 
peridd that rent was demanded of him. The rental was made out hi 
April, and up to that time one gale was paid within the other. Lucy, 
the person to whom the land had been assigned, was in the employ- 
ment of Mr. Browne. No notice had been given that the rental would 
be impugned on the ground that the rents were not paid regtUarly, 

In giving judgment Mr. Commissioner Longfield said, ctommission- 
that a principle of some importance was mixed up with upon the 
the present question. There was nothing that the Com- of purohasw. 
missioners were more particular about than that great 
care should be taken in the making up of a rental. It 
was of the greatest consequence that nothing calculated 
to lead the public to an erroneous impression respecting 
property for sale should be put in a rental. Any misre- 
presentation materially calculated to make a purchaser 
give more than he otherwise would, would cause the 
Court to let the buyer out of his bai^ain, and give him 
the costs of his motion for the rescinding of the sale. 
The Commissioners would adopt a similar course in the 
case of even an immaterial representation, if they be- 
lieved it to be made fraudulently. Two things they 
required; everything w«^«W to be perfectly ^n^; every- 
thing immaterial to be morally true. But the present 
case did not, ia his opinion, come under either class of 
miarepresentations. In preparing a property for sale, 

L 
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ini^ D. they found as accurately as possible wliat the tenancies 
were ; bnt the Act of Parliament did not give them the 
power of perpetuating tenancies. Here Mr. Browne pur- 
chased the lands for £5,800, and it was competent for 
him to assign tiiem to another party at any time. ^Hie 
Court should suppose that every purchaser had some 
knowledge of the law, and the purchasers would draw 
thtirown conclusion from facts laid before them. Mr. 
Browne was stated to be the tenant, and there was 
nothing to show him (Commissioner Longfield) that Mr. 
Browne did not appear to the gentleman having the 
management of the sale to be the tenant. Tenants were 
o(mstantly changing and dividing tenancies, and no 
wrong could be done to l^e purchaser, wm supposing the 
name of the tenant was incorrectly stated. The Court did 
not guarantee that the same tenants would remain ; bat 
what they did guarantee was, that no greater interssi 
than that stated in the rental would he set up against the 
purchaser, Mr. Browne might have made an assignment 
of his interest the day af(;er the sale as well as he could 
the day before it ; and Mr. Bobinson or any other gentle- 
man purchasing might know that the tenant would not 
stay (me day longer than he found it his interest to do 
so. The Court could not guarantee the continuance of 
a tenant who had come in by assignment. The aBegit- 
tion as to tiie irregular payment of the rent had not been 
regularly brought before the Court. 

The motion was accordingly refiised witii eoets. 

Counsel for Mr. John Eobinson obtained Iwre to 
appeal to tiie Privy Council from l^e CommiMBOMr^s 
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decision on this motion; however the appeal was not inreCD. 
necessary, as the application was again brought forward 
on the ground that the alleged regular payment of the 
rent was imtrue, and a misrepresentation in the rental. 
Upon this application the purchaser was discharged, 
and the observations of the Commissioners are very 
important on this suh^t. 

Baxon Bichards said, " The Commissioners wished it ^JJ^**" 

to be distinctly understood that they did not mean to ""^r^* 

guarantee the strict correctness of the rental with respect 

to the names of particular parties retmned as tenants. 

It would be utterly impossible for the Court to guarantee 

that A. £. or C. D. were the parties in actual occupation 

of the particular holdings described in the rentaL What 

the Commissioners did undertake to say was, what par- 

Ueular kind of lease or other holding was outstanding 

agamst the estate. They very frequently stated who the 

lawees were; but whether those lessees had assigned 

their interest or not, or whether the particular parties 

named were those in actual and positive occupation, was 

a matter to which the Court did not pledge themselves. 

It would be out of their power to do so ; and if they 

attempted to do so the result would be the setting aside 

of almost every sale that the commission would effect. 

Therefore it was not to be supposed that the sale in this 

instance was to be set aside because of Mr. Browne's 

name or that of any other person appearing in the rental 

as tenant in possession. He considered Ihat, taking it 

alto^ther, there was important misrepresentation in the 

iCBKtaL ib. Browne was stated to represent a valuable 
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In re c. D. interest ; and in proof of this it was mentioned that he 

urcelL 

had purchased it for £5,800. This made the mention 
of Mr. Browne material, when the farther allegations^ 
that he was the continuous tenant, and had paid the rent 
regularly y were taken into consideration. So that taking 
the statement as a whole he could not hut think that it 
contained misrepresentation. What was the state of 
facts ? He was not at all satisfied that the rent had 
heen regularly paid. The statement was not that it waa 
paid in the way other rents were paid, but ' regularly 
paid J He doubted whether, with a rent of £732 16s. 
reserved, and with so heavy a head-rent as £400 — ^he 
doubted, he said, under these circumstances, if a tenant 
who owed his November rent in April could be said to 
pay his rent regularly. If the rental said that the tenant 
who had paid the £5,800 was not in possession, but, 
because he was apprehensive of being called on to pay 
a rent that the land was not worth, had assigned his 
interest to Lucy, would not this state of facts have 
appeared inconsistent with such representations as the 
rental made ? It might be said that the seller in fius 
Court was not bound to call the attention of parties dis- 
posed to purchase to the fact that the tenant had assigned 
his interest for the purpose of avoiding the responsibility 
to which his tenancy would make him liable. He was 
quite aware that the seller was not bound to go flds 
length ; but, on the other hand, this party was not jtuh 
tified in concealing the fact of an assignment, if he IcMw 
that wn assignment had taken place. He need not hirre 
disserted that there was not another tenant; because fhe 
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asseition that Mr. Browne continued the tenant negatived in re c. d. 

1 . . . PuroelL 

the assertion that he had assigned his interest as tenant 
to another person. If the rental said that Mr. Browne 
was not now the tenant, having assigned his interest to 
Lucy, surely the purchaser would have asked who this 
Lucy was. This was not like the case of a lot, the rent of 
which was paid by several different tenants ; because the 
entire amount was payable by one. It was ridiculous, 
then, to say that an iatending purchaser would not 
say in inquiry, * If the tenant were a shoe-boy, or some 
domestic servant of Mr. Browne, surely this is not worth 
what is paid for it, or Mr. Browne would not have 
assigned it ?' He thought that the principle was this, 
when a man took upon himself, in his dealings with 
another, to make representations on the faith of which the 
latter entered into a hargain, the first party was bound to 
make good his representations. He must be answerable 
for the consequences if he &iled to make good the 
lepresentations on which the contract was hosed. On the 
whole, then, he considered that there were representa- 
tions contained in the rental not consistent with the real 
facts of the case ; and that therefore the purchaser should 
be declared discharged of his purchase. He wished it 
to he distinctiy understood that he had not arrived at this 
conclusion because am/ particular name was mentioned 
in the rental; but because, taking the description of the 
lot as a whole, he thought that description was not a 
fair and bond fide representation of the true facts of the 
case*" 

Mr. Commissioner Longfield thought that the Court Longfieid, c. 
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In re c. D. might discliargethe purchaserwiihoutiiijury to iheestate, 
or without laying down any principle, the carrying ont 
of which would be impracticable. "When this case was 
before the Court on the former occasion he stated, that 
as regarded the contents of rentals this Court would 
require that every material fact should be strictly true 
— ^that no allegation of ignorance on the part of persons 
making out a rental would be taken as an excuse for 
any material misstatement. He likewise observed that 
immaterial facts should be morally true — ^that no degree 
of immateriality would excuse wilful fnisstatement. But 
he thought there was no mala fides here. He thought that 
the gentleman preparing the rental might have considered 
Mr. Browne as the actual tenant. For what was the 
fact?—-a notice under this Court was served upon Mr. 
Browne treating him as tenant ; Mr. Browne returned 
an answer, acknowledging the receipt of this notice, but 
not saying one word about his having assigned his 
interest. Now, considering what might be expected 
from a gentlemau who had assigned his interest as 
tenant, when acknowledging the receipt of a no- 
tice in which he was treated as tenant, he (the 
learned Commissioner) thought that Mr. Browne's re- 
ply was not such as would induce the solicitor to think 
that he meant to carry out any assignment that he might 
have made. Generally speaking, it was not material to 
know who the tenant was; for in case the tenant did not 
attorn, the remedy, according to the Act, waste pnthim 
out. The remedy given was not by keeping tenants to 
their leases, but by putting them out, if they did not at- 
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torn aecordmg to the lease. The learned Commissioner in i« c. d. 

PunelL 

then referred to the 13th General Jlule, to show what the 
Conunissioners required to be done by the party preparing 
a rental, and continued to say that th$ natwre of the U- 
nanciee, and not the names of the tenants, was the material 
&ct. However, they had the words, " by whom the 
above rent has been regularly paid/' He could not think 
that this rent had been regularly paid; and regularity was 
a material &ct. This statement was not attributable to 
any £a,ult on the part of the solicitor, but, at the same 
time, the real feet as to the rent due would have depre- 
ciated the sale if any one had stated it. He had some 
doubt, though, as to whether the statement the rental 
did contain with reference to the payment had any 
weight with Mr, Bobinson. Considering that no hann 
would be thereby done to the estate, and that no imprac- 
ticable principle need be laid down, the Court would let 
Mr. Bobinson off his purchase without costs of the for- 
mer motion. There was nothing about which the Court 
were more anxious than that purchasers should not be 
deceived; they often had to strike out flaming descrip- 
tions of property, lest these descriptions might deceive 
the public Parties complained of this ; and said — ''Oh, 
yon are not puffing this off to advantage — ^you are not 
doing as Mr. Bobins would do.'' . However, he (Com- 
missioner Longfield) reminded them that this Court tears 
hound to make good their statements. He was not, in 
coming to the decision to which he arrived, in any 
manner influenced by the case of Campbell v. JETay, (2nd 
Molloy's Beports), cited on the former day ; for if tho 
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In re a D. Gommissioiiers were guided by this case they Vonld 
never sell a property. It was said that a pnichAstr 
should be discharged horn his purchase because the &et 
of some tenants having applied for a reduction of i^oir 
rents was not stated in the rental. Why, on tills pri»- 
ciple the Conmussioners would be expected to say, in 
the case of some estates — '' This property is situated in 
a desperate part of the county of Tipperary ; the pe(^)le 
about are very lawless, and the roads are very bad; seve- 
ral murders have been lately perpetrated in the vidboity," 
It was enough that the Commissioners should see that 
nothing material was kept back; and that even im- 
material statements were morally true. In conclusion, 
Mr. Commissioner Longfield mentioned, that the solicitor 
having the carriage had pressed him to adjourn the sale, 
and not declare Mr. Eobinson the purchaser; and Ihat it 
was attheinheritor'sinstancethe lotwas sold to the gentie- 
man who now applied to be discharged from the purchase. 

HargraTe,c. ^- Commissioner Hargrave said, that when this case 
fiitst came before his brother Longfield and himself, the 
fact of the irregularity of payment by the tenant was not 
brought regularly before them. It did not appear in the 
affidavit, and they declined to give any opinicm on it 
then. He could not but think that the phrase, ^'l^ 
whom the above rent has been regularly paid,'' would 
be understood as drawing a distinction between the <a^ 
dinary payment, to which counsel in the course of the 
argument had alluded, and the payment of the tenant in 
this case. He could not consider that the payment hen 
was regular, seeing that very nearly a year was due^ 
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and tiiatihe head-rent was bo heavy. He was of opinion in re r. d. 

PurceiL 
l&at the value of a property such as this very much de- 
pended on the way in which the rent was paid. Con- 
fgdRTiTig that purchasers depended so much on what was 
stated in rentab, he would scarcely require an affidavit 
stating that a representation as to the rent being regularly 
paid had induced a purchaser to give more for a property 
than he otherwise would. 

The motion was then granted with costs. No costs 
against the applicant in the former motion, and the 
petitioner to have his costs of both motions as costs in 
the matter. 

The judgments in the foregoing case contain so clear 
an exposition of the grounds upon which a purchaser 
will be discharged, in consequence of a misrepresentation 
in the rental, and show what amount of misrepresenta- 
tion will entitle a party to be discharged, that it was 
considered desirable to state them ia full. There have 
been a number of more recent decisions, to which atten- 
ti<»i will be directed upon the subjects both of the 
discharge of and compensation to purchasers. 

In an application to set aside the sale in consequence in re Bodkin 
of a deficiency in the amount of land as compared to 
the quantity described ia the rental, the deficiency must 
be distinctly proved; and the sale will not be set aside 
because tenants are described as holding from year to 
year, and in joiat tenancy, when they actually hold in 
severalty under leases, if they have been regularly served 
with the notices under the 13th General Order. — In re 
J, J. Bodkin, 3 I. Jur., 101. 

L 2 



d by Google 



226 Discharge or Compensation. 

In sncli a case the tenant's lease is erieted, and l)d>& 
he and the purchaser are honnd by the description in 
tiie conyeyance. — Id, Ih. 

Where the tenants suffer any damage owing to fhe 
operation of the conveyance, the Conrt, on their appM* 
eaiion, will award compensation ; for they then deal not 
with the lands but with the money. — Id, Ih. 

iB re JeflK^. An estate so situated that its value would be cans- 
derably increased or deteriorated by the death of oertam 
parties ; the rental stated that 12 acres, part of 'fiie 
demesne, were not part of the property sold under ftas 
Court, but were held under a lease which terminated 
with the present sale ; and it afterwards appeared ifcit 
these 12 acres included lire front lodge, and piineipid 
if not the only practicable means of entry into 'die 
demesne. Mr. P. became the purchaser, in Atigust, 
1850; Held, on an application by him (inFebruary 1^1) 
to be discharged from ^e purchase, that his defim^ m 
non-payment of the purchase money, and also his delay 
in making the application, had disqualified him ftom the 
indulgence he sought. — Jk re Jessop, 3 I. Jur., 228 ; 
affirmed, 3 I. Jur., 885. 

In re Clare. "Wbere the rental contains misdescriptions of tertdbi 
facts, which do not, however, interfere with the enjoymcttt 
of the estate, the Court will not release a purchaser, bat 
will refer it to the Commissioner in Chamber, or fo ^ 
Master, to inquire and award adequate compensation. 
—In re B, Clare, 8 L Jur., 367. 

In re CaiCTr. The vendors contracted to give the purchaser a p»^ 
petuity of certain lands held on lease for lives renewable 
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lor ^r^i fhe pqrcbaser paid his purchase moB^ ibe 
day after the sale^ and called£:>r the perpetuity^ which 
had not been then, nor eyen at the date of the motion, 
pfi^cored. A few days after the premises were acciden- 
tally destroyed by £re. Held, on an application by the 
pQrdia«er to be discharged from his purchase, that the 
Tenders not having given what they had professed to 
60^ — a perpetuity — ^the contract was not fully com- 
^ted, and that taking the circumstances of the case 
into consideration, the purchaser ought to be dis- 
€hprged."-/» re W. J. Cwrew^ 3 I. Jur., 233. 

Where it appeared by the rental that the lot gold in ^ Biake. 
oontained 364 acres, but that there were 10 acres of 
tbat quantity under water, the purchaser was declared 
to be entitled to compensation, and it was referred to 
tb^ Halter to measure lire amount.— 7n re J, N, Blake, 

So, also, where the rental desoibes the pr(^erty tp 
be liaUe to £1 9s. by the rent-charge, and it turns out 
to be in fSact liable to £19 5s. 9d., the purchaser was 
held to be entitled to compensation. — li, lb. 

If nothing be stated in the rental about the tithe 
rent-charge, the purchaser would not be entitled to com- 
pensation by reason of his having to pay rent-charge, 
because, where the rental does not state that the land 
iijree from tithe rent-charge, purchasers must under- 
stj^nd that they are purchasing subject to it. — Id. lb. 

Where an abatement of 25 per cent, had been made in re Knox, 
to tenants, upon a property over which there had been 
a receiver imder the Court of Chancery, in pursuaojoe 
of a Master's report finding that it would be for the 
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benefit of the parties to make such abatem^it ^ tuktil 
farther order," and the rental under which the property 
was sold treated the tenants as paying the cnriginal 
rent without noticing the abatement, the purc^Mser was 
discharged from his purchase. — In re John Knox, 

inreKirwan iji^ere the true circumstances of the property can be 
collected from description in the rental, or where ^^ 
are sufficient to provoke inquiry, the purchase wiH not 
be set aside for misdescription of the premises. — Jii re 
Kirwan, 3 I. Jur., 66. 

The Commissioners will not be guided by the dedsioa 
in the case of Spanner v. WaUh, 10 I. E. K., 386; <m 
appeal, 11 I. E. K., 697.— /<?. lb, 

M«LoughMn. ^® purchaser of one lot of a leasehold estate, w^sdi 
is to be indemnified against the head-rent by a eorenatit 
from the purchaser of another lot, is entitled to be dis- 
chai^ed from his purchase, if it appear that the lot oat 
of which he is to be indemnified is inadequate for 'that 
purpose J and there can be waiver of such right by lapse 
of time, until the ^su^ts are ascertained, where th^« is 
fraudulent misrepresentation in the rental. — -In re 
WLougUin in the Privy Council, reversing the deoamfib 
of the Commissioners, 

As to the charges to which land is liable, and against 
which a purchaser is entitled to be indemnified, it in*y 
be stated as a Greneral Eule, that the purchaser id en- 
titled to get the land free from all arrears of taxes, siieh 
as quit-rent, rent-charge, poor-rates, coimty-cess, and 
head-rent, where it is payable, and all other charges 
not specified or noticed in the rental. 
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There are, however, charges incident to land which 
are known as a general liability upon land, and for 
which a purchaser is not entitled to compensation. 

A charge for the arrears of labour-rate, created by inreRobins. 
10th & 11th Yict., c. 87, is not a charge or incumbrance 
-within the meaning of the 27th Section of the Incum- 
bered Estates Act. Lauds sold in the Incumbered Estates 
Geort remain liable to such a charge, in the hands of a 
pnrdiaser. — In re Jos. Jtohins, 4 I. Jur., 145, 1. C. P. C. 

And so as to poor's-rates, though made previously to 
purchase. — WCooh v. Conammy Ldly v. Conoanon, 
Q, B., Easter Term, 1853. 

All persons coming in to purchase in this Court must 
make their own inquiries as to the liabilities of the land 
they intend to buy, in regard to tax or cess, such as the 
labour-rate, and make their calculations accordingly. — 
A re Robins, per Baron Eichards, C.C. 

A purchaser is entitled to notice of a charge due or in re 

... MitchelL 

aixsruing for arterial drainage, under the statute of 
5 & 6 Yic, c. 89, even though the award of the 
Boaid of Works has not been made previously to the 
purchase ; if the rental does not state the existence of 
tsmch a charge, and if the purchaser cannot be fixed 
with notice aliunde, he will be entitled to compensa- 
a^r—J^ re K A, Mitchell, I. C. P. C, 24th Oct., 
1853, overruling decision of the Commissioners of 11th 
May. 
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TITLB. — SEABGHBS.'^-iniPPLBUlEKTAL 8TATE1CBNT. TIXLB 

TO nrCU]fBSAirOBB.-HrHJB 8CHEDT7LE OF JSCUMBMAXCMB, 
— BIBECinOirS. — ^APPLIOATIOir OF PUBCHASB MOJCBX.-^ 
W H>|C>*^Ti TH£B£ IS A SUBPLUS.— APPODTTMEHT OF XKI78- 
TEES. — ^WHEBB VUITDB DEFICIENT. — ^APPLICATXON OF 
PROCEEDS OF SALE^ WHEBE SEPOBT AND FINAL DECBES 
IN EdTJITY SUIT.— OBJECTIONS TO SCHEDULE. — ^ALLOCA- 
TION OF FUNDS. ^PAYMENT OF MONET INTO COXTRT 

OF CHANCEBT. 

A coNsiDEBABLB inteiTal will elapse between the time 
when the ConmiissLoners' directions for searches will 
have been given (previously to obtaining the order re- 
ferring the rental to the Master for settlement), mi 
advertising the sale and the day of the sale, dunag 
which the solicitor having the carriage of the proceed- 
ingSy should bespeak the searches, 
'wben It will be neccssary carefully to examine the seaioh^ 

rected. directed, with a view to see if any of them can be dk- 

To be exa- , 

mined by peused with, SO as to saveezpense. The solicitor should* 

solicitor. V. 1/. 1 

Suggestions lumself, havo accurately noted the statement of tiile. 

for altera- " ^ 

^Schwdi *^^ ^^ referring to his notes, and comparing them with 
rected,may the directions for th^ searches, he may be enabled to 
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suggest some alterations in them, by which, expense will be madeto 

Conunissioo* 

be saved or lessened; and he will also be enabled to exs. 
asoswer the queries upon the directions, or see what 
steps may be necessary to explain the matter pointed 
oxit, and have the queries struck off. The proceeding 
here referred to requires no notice to the parties ; it 
rests between l^e solicitor and the €k»nmissioner, or his 
Examiner. 

In cases where it will be found that searches, which ^^^ ^_ 
irotdd answer Uie directions given, have been already feadymadc. 
procured, and are in ttie solicitor's possession, or have 
been lodged by some of the parties, if they do not pre- 
cisely meet the directions, the Examiner's attention 
might be called to the discrepancy, and he may be satis- 
fied with those already made ; however, if no material 
expense can be avoided, and it is therefore unnecessary 
to make any application to have the directions re-consi- 
dered, tJie solicitor should, without delay, bespeak the 
searcbes, and in doing so, tiie directions should be criti- 
cal ifhacrved, as in a future stage of the proceedings the 
di^test inaccuracy may render further searches neces- 
sary, and the allocation of the funds will be delayed. 

There will be little difficulty in fiHiTig up the requisi- ?^S^* 
tion for the searches directed to be made, in the office 
for ^e registrati(m otjudgmmtSy &c. In fact, the form 
to meet the directions will be given filled up by the 
Commissiimer, and frcmi the delay in getting this search, 
it should be lodged in tiie office at the earliest poseible 
-period. 

The r^;istry search for aet$ will require much atten- 



d by Google 



232 The Title.— Searches. 

B«gistry tion, as the expense of it is large^ often amanTitiiig to 
from £10 to £100, and sometimes more : the requisition 
for this search should be very carefiilly prepajced^ so as to 
comply with the Commissioners' directions^ and not .to 
exceed them, which, by want of proper caution, it might 
do. 

Where a search is directed from one year to another, 
without naming the months, the earliest and latest 
period for its commencement and ending should be 
given. It would be convenient to make a list of the 
registry searches directed, and see to what extent the 
solicitor has already procured them, or what searches 
lodged by other parties can be made available, so as to 
ascertain what will be required. If the list be made on 
a sheet of paper, thus : — 

" Searches directed," " Searches made," 
and each search directed, paragraphed separately, it will 
feicilitate the examination of the searches already made, 
and show the discrepancies between them and those 
directed, and also show the further searches required ; 
and in preparing the requisition, care should be taken 
not to bespeak any searches in fuU, as directed, whei:^ a 
portion is already forthcoming. 



Deeds to be The requisition should carefrdly exaept all the 

excepted. 4 , . , v jt 

which appear upon the abstract of titie, and any othar 
deeds, or leases, or memorials of which the eoUeitcr hm 
copies: in this way unnecessary expense may be 
avoided. Care, however, should be taken not tO'Oan^ 
any acts which would not appear on the search if imex- 
cepted, as expense is frequently incurred in ezphdning 
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deeds ^bich do not affect the premises at all, and would 
not appear if they were not excepted in the requisition. 

Deeds executed by an owner as trustee of another 
person's estate, would not appear on the search, and, of 
cotuse, i^ould not be excepted ; and deeds affecting lands 
not sold, should not be excepted, as it is manifest that 
they cannot appear on the searches. 

The Commissioners generally direct the negative 
registry search against names only ; and in preparing 
tl^ requisition, imless this is attended to, the expense 
of the search will be more than doubled, and it will 
take twice as much time in being made. 

The following form will explain the mistake that is 
fi^quentiy made by the omission of the words in italic, 
and which should be guarded against. 

" I desire to have a negative registry search for any 5^^^'^^ 
acts by A. B., from the 1st January, 1800, to the 31st J^^^^^^ 
December, 1850, to affect the lands of [state them by ' 
their old and more modem names as they appear in the 
deeds] situate in the parish of , and barony of 

, and county of ; and I require this search 

to he made on names i 



The Commissioner will not usually examine the draft settlement 

... . . . of draft 

i6q[B]sitian ; but iiany question arises upon it, it might requisitioii. 
be prudent to submit it to him or his Examiner. A copy 
of the directions for the search, and the draft requisition 
should be shown to the solicitors for the principal parties 
interosted, as it will be an object to all parties, not only 
to lessen the expense, but to see that the directions are 
cazefiilly complied with; for, when the search has 
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been made, if any error be found in the reqni^tiony fys" 
ther searches may be required, and the allocation of ihe 
purchase money delayed for weeks or months. 

"Where the incumbrancers have made aettlements or 
assignments, or mortgages of their incumbrances, the 
deeds by which they have done so can be excepted, if 
forthcoming ; but the solicitor will require to get copies 
to abstract, as it will be necessary to submit them to the 
Commissioner when he is examining the searches, 
tira^"^ "When the search for judgments and the r^istiy 
^^■^*^«*^ search shall have been made, they should be minutely 
examined. Personal searches will probably become 
necessary as to the judgments, to see the descriptLons of 
the parties — ^which are not often given in the search — 
and to ascertain if judgments which appear have be^. 
satisfied on record, which will not be generally shown by 
the search ; and, as to the registry search, to examine 
any new acts that seem to relate to the lands, and at- 
tested copies of the memorials (if any sudi) will be 
required. 
Personal A personal search will be necessary in the General 

Clerk's office of the Court, in the books which contain 
the entries of claims ; and attested copies of every claim 
which has been filed must be taken out. It will be also 
necessary to get '* a eertifieate of a^pea/r<iinee& and claim* 
fiUAP The printed form will be got at any of the law 
stationers, and the solicitor will have to insert in it iiie 
name of every party who has entered an appearance^ or 
filed a daim. This will be checked and signed by tilie 
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pioi>er offioers; audit will be required on setliHng the 
schedule. 

Havii^ examined the judgments and memorials^ and Draft sche- 
the seTeral claims filed, the draft schedule of incum- cambnmoes. 
hrances can be prepared. A printed form can be had 
at any of the law stationers. The first item in the 
draft should be the petitioner's costs and costs of sale, 
which may be lefb in blank until ascertained, as after 
pointed out, and the several iacumbrances appearing in 
the schedule to the petition should be then copied into 
the draft according to their priority, and any farther 
incumbrances which appear upon the searches should be 
added or placed in their proper priority, as also all the 
claims filed should be taken from the attested copies, and 
it would be usefiil to bring forward, into the draft sche- 
dule, the name and address of the solicited: for the claim- 
ant, or of the claimant if he has no solicitor. It should ^^"^d 
be remarked that although it be clear that the purchase g^SSi^^. 
money wiU not reach beyond the few first incum- Sraft,^Ten 
brances, all the incumbrances and claimants, no mat- d^y^ent. 
ter how numerous, should be placed in the draft sche- 
dule. 

"Where judgments appear on the searches against ani/ searching 

judgment 

of the parties against whom they have been directed, the roUs. 
record should be looked to, to ascertain if they are satis- 
fied or assigned ; and in the latter case, the assignee's 
name and address should be extracted. And although 
there is no column in the fi>rm of the schedule for the 
address of the claimant, it will be found useful to put his 
address, andhis solicitor's, in the column for observations; 
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it will facilitate the filling up of the requisite notieeB oi 
the draft scheduLe. 
Title to the Haying prepared the draft schedule froai the several 

incom- 

bnmces. documents pointed out, it may be necessary to prepare a 
supplemental statement of title to the incumhranees which 
appear on the searches, unless the title to them lias been 
shown in the abstract of title to the estate: if not, a 
regular statement will be requisite, showing the creation 
of the incumbrance, and the deeds through which it has 
passed to the party, to whom it is to be paid out of ih.e 
proceeds of the sale ; and such further deeds as nmy 

Deeds show- ^ ^, / ^ ^ ^ i , 

ing title appear on the search, or have been procured, as already 
procured suggested, from the solicitors for the parties, should be 
stracted. Carefully examined and abstracted. 

The following are the latest directions and instructions 
of the Commissioners in reference to the draft schedule 
of incumbrances, and were published in ]S"ovember, 1 851 . 

THE SCHEDTTLE OF INCUMBBAKCSS. 

er^^^S***" "^ order to prepare the draft schedule the solicitor 
MhSSe*of ^^^^ attend the Commissioner's Examiner with a copy 
bran^. ^^ ^® petition, the order for sale, the rental, any orders, 
decrees or reports relating to the estate, the searches, 
with the Commissioners' directions for searohea, and 
any documents relied on for the purpose of explaining 
them. 

He should also be prepared with a statement (which 
he must verify by affidavit, if required by the Commis- 
sioner) showing how all the acts excepted in the requi- 
sition for search, or appearing on the search, are disposed 
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of, and in genersd it will be necessary to have a copy of 
the memorial of all acts which he cannot fiilly explain. 
This statement shonld also extend to the searches for 
judgment. It may be in the following form : — 



EXCEPTED DEEDS. 



31Jan., 1787. 


This deed is in the Abstract. 


9 Oct., 1790. 


This is an expired Lease. 


7 Jaa., 1801. 


This is a Mortgage which was paid 
off in the cause of Uvam v. Brett. 
See Allocation Eeport and Order. 


8 June, 1812. 


This is a dealing with a tenant's in- 
terest in which the landlord joined, 
and was excepted as it appears in 
an old common search. — 8ee Me- 
morial. 


9 Jan. 1807. 


This is a Mortgage, and is now vested 
in Petitioner. 



Explanation 
of registry 
search. 
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££XUBJ7£D DEEDS. 



Explanatloii 
of registry 
search. 



3 Sept., 1763. 


This is an old Mortgage, which is 
presumed to be paid off, as no 
claim has been made on foot of it, 
and it is not reported in the cause. 


4 July, 1817. 


This Mortgage is in the Schedule. 


3 June, 1818. 


This is a Lease ; and the estate has 
been sold subject to it. 



JXmOHENTS. 



Ezplanatioii 
of judgment 
search. 



1. Against Jeremiah Downing. 

None of the judgments returned are against the per- 
son searched against. He died in 1818 (see Abstract, 
p. ), and the earliest judgment is 1821. 

2. Against John Downing. 

This person had never any interest greater than a life 
estate (see Abstract, p. ), and he has died since the 
petition was presented. (See Affidavit) 
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3. — ^Against Michael Thompson (the owner). 



Hil., 1789. 


I^ot the same person. The owner 
was not of age imtil 1818. (See 
Abstract, p. .) 


Trin. 1819. 


Believed not to be the same person. 
Conuzor is described as a fieumer. 
The owner is a physician. 


Mich., 1820. 


The Conuzor having no description, 
petitioner's solicitor does not know 
whether it is the same person. 
The judgment was assigned in 
1837 to J. S., who redocketed 
same. 


Hi!., 1821. 


This is a recognizance for a tenant 
nnder the Court. It is presumed 
from the dates that nothing is due 
on it. 


Kil., 1832. 


Crown bond as surety for John 
Stokes, postmaster of Ballymoran. 
Petitioner is informed that no per- 
son of that name is now postmaster. 


Trin., 1835. 

1^ 


The Conuzor became tenant for life 
of the lands sold in 1835. (See 
Abstract, p. .) This judgment 
is in Schedule as a charge affect- 
ing the life estate. 



Explanation 
of judgment 
search. 
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4. Against Martha Downing. 

This person was a married woman up to 1843. Since 
that date the following judgments appear against this 
name: — 



Explanattan 
of judgment 
search. 



Trin., 1840. 


being described as a Spinster. 


Hil., 1841. 


Petitioner's Solicitor does not know 
whether this is the same person. 
The judgment was assigned in 
1847 to John Beed, of Ko. 113, 
Britain-street, Dublin. 


Mich. 1843. 


Assigned to John Stokes. A claim 
has been filed on foot thereof by 
his administrator. 


TTiL, 1845. 


This judgment is satisfied. See Cer- 
tificate. 



Any judgment or mortgage, or other charge supposed 
to be paid off or barred, but which would otherwise 
afi^t the lands, should be mentioned, with a statement 
to the effect that — "Nothing is due on foot of lids 
charge." Judgments are to be reported, in the schedule, 
to the last assignee on the roU, or his represeniativt 
For this purpose the statement should show who is thj 
last assignee of every judgment which affects the estate, 
or which may possibly affect it. 
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The several documents here pointed out having been 
prepared, the draft schedule should be lodged with them 
with the Commissioner's Examiner, who will either 
examine them himself, or fix a time to go over them 
v^th the solicitor. 

Questions may arise on the first settlement of the 
draft schedule, upon which it may become necessary to 
r^er to the Commissioner ; in such cases the Examiner 
will give an appointment for the purpose, and the 
solicitor must attend with the necessary documents, 
which are : — 

1. The statement of title. [This will be got by the Commissioners' 

Examiner.3 

2. The directions given for the searches. 

3. The registry searches. 

4. The judgment searches. 

6. The supplemental statement, with abstract of all acts appearing 
on search (not abstracted) affecting lands ; 

6. Ck^pies or memorials thereof. 

7. Copies of all claims filed. 

8. Certificate of all claims filed. 

9. The explanation of the searches. 

10. The certificate of the Paymaster of Civil Services, as to sums due 
or not for arterial drainage or other Government loans. 

The Examiner will see that these documents are cor- Examina- 

. . tlonbyCom, 

zeot, and will, in the first mstance, examme the nega- missioner 

' ' . ^ ofregistry 

tive registry search, and ascertain that it corresponds •earches. 
with the Commissioner's directions ; he wiU then require 
a full explanation of every deed excepted: those ab- 
stracted, and therefore excepted, will appear by the 
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statement of titles and the copy ox memodid of any othei 
exo^)ted deeds will be called for. 

Hie abstraots of meni(Hials disdos^ by the seard] 
will then be examined^ and each instnuneat appearing 
to affect the property, or the charges upon it^ nntft be 
produced and explained. 
^rohS**** The judgment aeatdies will next require tabe com- 
mined, and it must be shown th^ all judgments Ihat 
appear, affecting the parties, are put forward in the 
draft schedule ; in like manner the list of claims filed 
wiU be checked, and the Commissioners will correct the 
draft schedule in any particular that may be found to 
be necessary, transferring to the f dd of it any farther 
matters requiring explanation, or which have not been 
satisfactorily explained, and he will direct upon whom, 
in addition to the parties named in the schedule, notice 
should be given, and in what papers the notice should 
be advertised. 

The portions of the Statute and General Boles relat- 
ing to the application of the purchase money, and the 
preparation of the schedule of incumbrances, may be 
here referred to. 

The 3.Qth Section provides : — 

Provisions of That the Commissioners shall, out of the purchase money, aUow 

Act relating 

to applied- and pay such costs of, and consequential on the sale, as they shall 

ch^m^^k think fit, and the expenses incidental to the sale, and thattitesorphis 

Surplus. ^ ^^ pnrohaae money, after paymeat ef such costs and expeases, 

shfiU, under the order ot th« Conunissioneiss, be applied in or towards 

payment or satisfaction of the NCUMBRA^X£S or chabges wiiich 

affected such lAnd or lease, or part thereof, according to thdr pri- 
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oiOTnES, and shall, subject as aforesaid, be paid to the owner pre- 
viously to such sale of such land or lease, where such owner was ab- 
solutely entitled thereto. 

By the late Act, 16 aad 17 Vict., chap. 64, the costs 
of the petitioner for sale are made payable in the same 
priority only as his incumbrance, unless the Commis- 
sioners shall otherwise direct. 

In case the owner should not be entitled to receive May be paid 

into Bank. 

the surplus, if any, the 30th Section provides : — 

That the Mirplus e^ould be laid out in the purchase of land 
which tiuiXL be limited and settled to the same uses, upon the 
same trusts, for the same purposes, and in the same manner as 
the land or lease, or part thereof, sold, stood settled or limited 
to, ot- such of ihem as shall be then subsisting or capable of 
taking effect ; and until such money can be so laid out it may, xmder 
such order as aforesaid, be transferred or paid over to trustees to be 
appointed or approntd hy ike Commissioners^ for the purpose of being 
so laid out as aforesaid, with such power for the investment thereof 
in Government stocks, funds, or securities in the meantime, and such 
daectioDa for the payment of the income <^ such investment in the 
BlMuier in wUeh the rents of the land to be purchased would be ap- 
pliefdbk, at the Commisnoners shall think fit 

Where it shall be necessary to pay money into Bank, where mo- 
the 3 1 st Section provides :— u^i^Sd^ 

in Funds. 
That such money may, by order of the Commissioners, be invested 

m their name in the purchase of any stocks, funds, or annuities 

transferable at the Bank of Ireland; and, untQ the same shall be 

aoid l^ order of the CommissiimerB for the purposes of the Act, the 

dividends thereof shall from time to time be applied, under the order 

ef the Conmiissioners, in Bke manner as the rents of the land or lease, 

or part thereof, firom the sale whereof the money invested in such 

stocks^ funds, or annuities has arisen would have been applicable. 
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Where there are trustees in being, they will b^ en- 
titled to have the money transferred or paid over to 
them, but where the trustees or some of them are dead 
the Commissioners would, it appears, have power, under 
the 32nd Section, to appoint trustees; that seetioii 
provides : — 



Appoint- 'I^^ whenever the Commissioners shall appoint or shall dkect 

ment •)f new 

trustees. 



the appointment of trustees for any of the purposes of this Act, it 
shall be lawful for the Commissioners to make or to direct to be made 
such provision as they shall think fit for the appointrnjeDt of new 
trustees, on any event to be determined by the CommiasioneTS. 

It should be observed that Sections 31 and 32 apply 
only to the surplus purchase money, after payment of 
all demands. 

Where funds When the proceeds of the sale are deficient to pay all 
incumbrances in full, the 33rd Section enacts : — 

No payment, That no payment towards discharge of what shall be doe on any 
full to" ff^t incumbrance or charge, not being payment in full, shall prejiidioe cr 
ciSnbi^^er ^^^^^ ^^V "^^* ®^ remedy of the incumbrancer or the person entided 

for balance, to the charge, in respect of the balance, otherwise than as against the 

and no pay- 

ment in re- laud or lease, or part thereof, sold under this Act ; and no payment 

incumbrance under this Act, of or in respect of any incumbrance or diarge, fthifl 

m^^oven^" ''"P*"'' *ny right or equity of any persons out of whose estatersiich 

payment shall be made, to be reimbursed or indemnified by aoy 

person, or out of any other land or estate, except so far as the ,C<^* , 

missioners under any special circumstances shall order. 

Application In cases where there has been a report and final 

of pruceedu 

of sale, decree in the Court of Chancery, it would appear ^iW 

where report . 

Mid final the Commissioners are bound to distribute the tods 

Equity suit. 



d by Google 



The Schedule of Incumbrances. 245 

aqc;oi:diipig to the rights and priorities ascertained by the 
report. The 4l8t Section provides : — 

'' 'that where any sale shall be made of any land or lease, or part 
^oeof^ in respect of which there shall have been a decree of a Court of 
E^^, or any proceecKngs pending in a Court of Equity, the Com- 
misffloners thdH, in distributing such monies, and in their other 
proceedings, have regard to the proceedmgs in such Court, in relation 
to the j?r»on^ and rights of incumbrancers and others; and where 
there shall have been a decree of a Court of Equity, the Commis- 
rioners shcdl, in distributing the monies arising on the sale and in 
their other proceedings, proceed upon and he guided hy the declarations 
off andinquiries and proofs made and taken under stu^ decree^ in rekn 
iion to such priorities and rights as aforesaid: provided that it shall 
be lawful for the Commisnoners, where it shall appear to them that 
diere is any clerical error, or any error of names, or in computtxHon, or 
other like error, in such decree, or in any finding or proo^ or where ^ 
fiY>m matters coming to their knowledge, it shall appear to them that 
the Court in which the decree has been made should have an oppor- 
tunity of reconsidering such decree, or considering or reconsidering 
any finding or proo^ to direct such persons as the Commissioners may 
think fit, to apply to such Court in relation thereto ; and such Court 
may make such order, concerning the matter of such application, as 
it may tiunk fit 

In the matter of the Estate of Christopher Kelly, an ^J^her 
i^pKcation was made on behalf of a creditor to have his CTs'iSundby 
d^nand allowed, though he had not proved in Chan- ^^^^^ 
eery. The report and final decree had been made in 
the Chancery proceedings. 

Baron Eichards stated, that the party should even 
nsm apply to be allowed to prove in Chancery, and ex- 
piressed an opinion, that the circumstance of there having 
been a decree in Chancery would not exclude the Com- 
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missioners from gratttmg an appKoationliketiiepreBent, 
if good reason were shown in other respects. 

Mr. Commissioner Sbrgreaye ooncmred with Bataa 
Bichards; but 

Mr. Commissioner Longfield, thoogk coneannxig in 
the judgment, expressed a different opim(Hi as to iiie 
effect of a decree in Chancery, considering it a tat to 
the admission of the claim in the Incumbered Bstates 
Court. 

The General Eule (27th)» relating to the parq^acatua 
oi the schedule, directs i^-^ 

Schedule of That a schedale of menmbianoes shall be propared by the Com- 
branc^to be misaioneis, or one of them, or such of their officers as they ahafl 
the^nmdL ^PP^i^ according to tlw several priorities, with the suins due on 
S*°^^' each for principal, interest, and costs, respectively; and, in case of 
im annuity, for arrears and costs; and when such sdiednle ahaB be 
Notice in filed, notice thereof shall be given in a Dublin newspaper; and ia a 
and to^u^ ^<^^^ new^Niper, and sach other new8piq[>ers as tha ComiaisgiAnwi 
shall direct ; and if the Conunissioners shall consider it neossaiiy, 
notice shall also be specially given to the incumbrancers and otjier 
parties interested in the premises, or their attorneys ; and if no party 
interested shall file an objection thereto, within such time as the 
Commissioners shall appoint for that purpose, the same shall stand 
confirmed without farther order, and all parties shall be boond 
thereby, so far as rektes to the money produced by the sale of the 
premises, in respect of which such schedule shall be made, unless the 
Commissioners shall, on special application, make an order to the 
contrary. 

It will have heen observed that it was not necesmory 
to give any party notice of the original or first settlement 
of the draft schedule by the Commissioner or his Ex- 
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amxaer, that proceeding being altogether provisional, and 
being merely analogous to the preparation of a Master's 
dxaft leportin Chancery, to which it is open to aU parties 
to object. 

Tlie CJomniiBaoner, lioweTeir, having settled Ite draft, ^^j^J^ **^ 
or it having been settled by his Examiner, if no reference !^^®'®" 
to* the Commissioner became necessary, it will be 
returned to the solicitor to have two fair wide line copies 
made, with spaces between each incimibrance for at least 
Ixalf a dozen lines, and these copies will be compared 
in the Examiner's office with the draft, and the Com- , 
missioner's initials wiU be procured to one copy, which 
is to be lodged ia his office, and the ottier (which shonld 
have a parchment back sheet), must be lodged in the 
General Clerk's office. 

At this stage of the proceeding, it will become neces- 
sary to give aU parties interested notice of tlie prepa- 
ration and lodgment of the draft schednle ; the following 
is the form of notice now necessary : — 

FINAL NOTICE TO CLAIMANTS. 

In the Blatter of the Estate^ This is to give notice that the Com- Form of 

of A- B., O^mer, Imissioneis have sold the lands of [state ^^ ^' 
£x parte C. D.^ Petitioner. ) lands], in the barony of , and 

county of , formerly the estate of A. B., and that the dre^ 

schedule of incumbrances, formerly affecting the said lands, is now 
lying in the office of the General Clerk of this Court ; and that if any 
person has any daim not therein inserted, or if he object to the said 
schedule, either on account of the amount, or the priority of any 
charge therein mentioned as due to him or to any oth^ person, or 
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because he damifl any lien on the purchase money, or for aiigr o<tier 
reason, he is required to lodge a statement, duly verified, ofthepartl- 
colan of sach daim, lien, or objection with the General Clerk of the 
said Court, on or before the day of , and appeiu* on 

the following Monday, at the honr of eleven, a. m., before , 

one of the Commissioners, in his Chambers, when instmctikms dudl 
be given for the final settlemoit (^ the schedule; and take netioe 
that within the time aforesaid any person may file jui o|iiectk>o to 
any demand reported in the said draft schedule. 
Dated, &c 

Publication It will be necessarv to publish this notice, geBciaily, 

of notice. . « 

in one or two Dublin papers, and one or two local papers 
circulating in the neighbourhood of the property sold ; 
this, however, is regulated according to the ectent and 
value of the property; and the solicitor having the 
carriage of the proceedings should insert in the fold of 
the notice the papers he would suggest, and the insar-^ 
tion of it in them wiU be settled by the Commissioner or 
his Examiner, who will initial the entry, to justify the 
publication of the notice, and also the notice itself, widcli 
will be then entered in the Eegistrar's back office, and 
signed by him. 

The following are the Commissioners* directions ef 
November, 1851, as to the parties on whom this noiiee 
shoidd be at once served : — 
On whom to I^otice of the draft final schedule is to be given through 

be serred. - 

the Notice Office to the following persons : — 

1. The owner, and all parties who have appeared. 

2. To aU persons who have purchased in the matter. 

3. To all persons who have filed claims. 

4. To aU persons mentioned in the draft schedule. 
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5. To all persons who have lodged documents subject 
to Hen. 

6. To all persons appointed to receive monies due 
under the Drainage and Land Improvement Acts. 

7. Notice of the draft must also be given to such 
persons, and in such manner as the Commissioner, on 
preparing the same, shall direct ; and must be inserted 
in such newspapers as he shall direct, within one week 
from the preparation of the schedule. 

Immediately after the notices are all served the solicitor wii«n a^a 

•^ ^ how to get 

should prepare the costs of the proceedings; and upon costeofpro- 
applying to the Commissioner (as a motion of course) he **^®*^- 
will endorse upon the costs an order to the Taxing 
Officer to tax them; and at the same time direct what 
party should get notice to attend the taxation. This 
will enable the solicitor to have his costs ascertained in 
proper time, and inserted as the first item in the alloca- 
tion Bchedide. Upon applying for a reference to tax 
his costs, the solicitor should be prepared to state what 
party ifi substantially interested in the taxation. Costs 
subsequent to the schedule of incumbrances are post Post costs, 
costs, to provide for which a sum should be set apart. 
Objections to the schedule can be filed under the 28th objections to 

'' schedule. 

General Rule, which is as follows : — 

That any party may file an objection to the schedule of incum- 
brances within the time specified under the last preceding rule, and 
shaU briefly state therein the grounds of his objection, and such 
objeeiian shall be heard and dealt with by the Commisaoners in wch 
maimer as they shall think fit 

It may be observed that the party having the carriage 

M 2 
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of the proceedings may bimaelf file an olgecMon to fhe 
draft; schedule, as it is considered the act of the Commis- 
sioner, and charges are frequently inserted or omitted 
(as the case may be) contrary to the wish of the party 
having the preparation of the schedule. 
Notice Where objections are filed to the schedule of incum- 

should be '' 

?w ^5^" ^^'^•^^^^ notice should be givCTi to the solicitcMr hairing 
the carriage of the proceedings, and also to the solidtfe 
for the parties whose rights may be affected by the 
decision to be made upon the objection. The Solicitor 
having the carriage of the proceedings wiU, of course, 
take out copies of all the objections; and it will be 
necessary to prepare instructions for counsel to attend 
on the settling of the schedule, as questions of importance 
may have to be argued relating to the rights and pior- 

Counsei's ities of the parties. In fkct the proceeding to settle the 

attendance. . .* 

schedule ^»^f% is quite analogous to a hearing in Chan- 
cery upon report, merits, and exceptions, and connsers 
assistance will be indispensable ; and the Commissioners 
will, in aU cases, certify in favour of it. 

The Commissioners* directions require that evidence 
of the service of the final notice to claimants <m the 
different persons pointed out shall be laid before the 
Examiner, as soon as may be, after filing the schedule ; 
and for this purpose the Solicitor having the caniagie of 
the proceedings must produce to the Examiner tb^ fol- 
lowing documents :-^ 



Papers nc- 1st A certificate from the Greneral Clei^ of aU ai^wai«i€«8 ^m- 

cessary on 

finally set- tered by any party, and of all claims, notices of claims, and daidlS of 

sch^ule. ^^ which have been lodged qi the matten 
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3nd. A certificate from the Notice Clerk of the due service of 
the notioe oi the lodgment of the final schedule. 

3rd. The Gommissiodiers* dbections for the insertion of the adrer- 
tisement {which wiU appear in tkefoldqfthe drcfftsckethde or noUoe), 
and a certificate from the Begistrar's office that these advertiMmeints 
have been duly inserted. 

4th. A certificate of all objections filed to the draft schedule, 
or, if none filed, a certificate to that efifect [to be obtained in Regis- 
trar's office]. 

dth. A certificate from tlie Record Keeper of deeds or documents 
lodged subject to lien, or that there are no deeds or documents lodg^ 
subject to lien (as the case may be^. 

6th. The certificate from the Auction d^ of afi purchasers in 
the matter. 

Ttfa. Ttie ^irighial Knat Notice, with the services vttttked 
tbepooou 

These documents will be investigated by the Com- 
missioners' Examiner, some few days before the day 
appointed for the &nal settlement of the schednle ; the 
following are the Conmdssioners* directions of Noyember, 
1851, on the subject : — 

A period of three days wiU generally be allowed 
between the last day for filing objections and the hearing 
of the schedule. During this period, the Solicitor 
having the carriage of the proceedings should attend the 
Commissioners' Examiner with the documents necessary 
for proving the advertisement and service of the notices, 
and with a certificate showing what objections have been 
filed. Any neglect of this precaution may render it 
necessary to ai^oum the settlement of ihe schedule at 
the expense of the Solicitor. 

Of course it wiU be necessary to take out copies of all 
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The hearing obiectlons filed, and to instruct counsel to attend on the 

on schedule . 

smd ohjec- hearing, and the objections will then come on for heaiiBg^ 
before the Commissioner, who will hear a^ pactiesi a&d 
decide upon each objection, and eil^er finally se^tib the 
schedule, or give further directions respecting Ito evi- 
dence to be given by the parties making claims or objec- 
tions, and adjourn the final settlement to a future day. 

Payment be- It will be seen, by the following General Rule (30th) 

fore schedule ^^ ^ ^ ^ ^ 

of incum- that payments may be made in some instances before the 

brances 

flnaUy set- schedide of incumbrances is finally settled : — 

tied. *' 

That the Commiasioiiera may, hefore such schedule, as a&uresaid, 
shall be finally settUdy upon the apphcation of any person who shall 
be the first or an early incnmhranoer, and whose claim shall a|^>ear 
to be valid, order payment to such incumbrancer of the amount 
claimed by him, or any part thereof^ if it shall appear to the Cook- 
missioners that such order may be made with safety to aU parties; 
but the costs of such application shall not be allowed, on taxation^ 
against the fond, imless in the order pronounced by the ComnMs- 
sioners they shall award the costs thereof to such incumbrancer. 

In distributing the proceeds of the sales the Commis- 
sioners have frequently occasion to decide important 
points as to the construction and effect of deeds, wiUs, 
and other instruments, and upon the Mortgage and 
Judgment, and other Acts; but it is not neoessary 
here to enter into the consideration of matters not rekr 
ting to the practice of the Court. 
In re Deve- With reference to the practice observed in allocating 
the funds it shoidd be remarked, that it is the dntyttf 
the Solicitor who has the carriage of the proceedings ia 
see that the funds are properly applied, and tiiat mme 
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are drawn out of Court except in conformity with the 
roles ; the Commissioners always look in the first in- 
stance to the Solicitors having the carriage of the proceed- 
ings, and hold them primarily liable for any irregularity 
that may occur. — In re R, J, Deveretix, 4 I Jur., 16. 

So where a sum of £500 was lodged to the credit of 
the matter, and a sum of £33 thereout had been directed 
to be paid to a third party, and the Solicitor for the 
Own«r permitted the whole of said £500 to be drawn 
(part of it being received by the Owner) without paying 
said £33 ; the Court directed the Owner to pay said sum 
of £33, and in default, that the Solicitor shoidd make 
good the same. — lb. 

Where funds are realized by a sale in this Court, the in re Leigh- 

. . . ton. 

mortgagee is not entitled to insist on his common law 
right to receive six months' notice. — In re Sir C. R. 
Let^htan, 4 I. Jur., 35. 

The proceedings in this Court will be considered to 
constitute such notice. — Ih. 

Whenever there is a prior unredocketed judgment in re Huth- 
and a mortgage with redocketed judgments intervening, 
the unredocketed judgment must be held void, not only 
as against the mortgage, but *' for its sake," as against 
the intervening redocketed judgments. — In re Euth- 
icwUy 4 I. Jur., 61, I. C. P. C. ; 2 I. Ch. R, 54. 

The Kegistry Act and the Kedocketing Act are 
similar in construction, and cases under the one are 
authorities applicable to cases under the other. — Ih. 
IsOtoueheY, O^Brieny 10 I.E. E., 112, overruled; Beere 
V. neady 9 I. E. B., approved. — Ih, 
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In re Carew. "Where a judgment has been entered on recc^rd, and 
redocketed against the connnzor by one only of Mfi 
two baptismal names, subsequent incumbrances by deed 
were held bound, although the judgment had escaped 
their notice when making searches. — HaHUmCs Case in re 
Carew, 4 I. Jur., 145., I. C. P. C. 

In re Perwe. "Where the solicitor for the guardian of a minor and 
ward of Court made advances, and incurred large sums 
for costs and advances in the matter of the minor, on 
behalf of minor, under the direction of the Court <rf 
Chancery, and obtained an order for the payment thereof 
by a receiver who had been appointed over the minor's 
property, and who was not discharged imtil the estate 
had been sold in this Court, it was held that he was 
entitled to be paid such sums out of the produce of the 
sale, in priority to judgments recovered against the ward 
after he had attained his age, although such judgments 
had been registered prior to the registry of the order for 
payment to him. — In re Fersse, in the Privy Council, 
reversing the order of the Commissioners. 

"Where there is a deficient ftmd, and parties in equal 
priority are entitled to it, they wiU be paid in the first 
instance sums sufficient to bring the arrears of interest 
due to each on a par, and then the interest will be dis- 
charged in full, and the principal will be paid with the 
residue, rateably. — In re W, D, Fersse, 3 I. Jur., 152. 

But in this case the Commissioners intimated, that 
where the incumbrance has been made the subject of 
settlement, the deficiency should be borne rateably Vj 
the tenant for life entitled to the interest, and the re- 
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mamder-maii claiming the principal. It is said that in 
Chancery lihe practice is to pay the interest in ftill in 
the first instance. 

A Court of Law has no jurisdiction, nnder Pigot's 
Act, to make an order charging the residue of a fund, to 
which the Owner may be entitled, with payment of a 
judgment. — Sowi^ v. HacJcett, 5 I. Jur., 110. 

The schedule having been finally settled and signed Proceedings 
by the Commissioner, it is part of the Commissioners' settlement. 
directions relative to it : — 

That any party objecting to it may, within one week, serve a Appeal. 
notice of appeal, whidi will be heard by the Commissumers in Court ; 
bat if no notice of ^>peal be lodged within the week, the CcMnmis- 
doners will order payment of the money, or transfix of stodc, as the 
caae may be, to the several parties, aocording to their priority. 

In case of no appeal against the schedide, within the Allocation of 
week allowed, or after the disposal of the appeal, the 
Commissioners will proceed to allocate the funds under 
the 29th General Rule, which directs : — 

That after thesdiednle of incnmbraneea shaU be confirmed, and if 
^e CommlaotuMrs shall think the fonds may be safely distributed, 
000 of the Commissioiiers shall allocate the stock and funds in Court 
(oompating the value of the stock at the price of the day of such 
allocation), among the several incumbrancers and parties entitled, 
according to their priorities ; and such allocation, so far as it may 
extend, shaU be deemed payment of such incumbrances, so that they 
shaU cease to bear interest; and the owner of the incumbrance shall 
be entiUed tethe dividends on the stock, and shall be liable to all the 
oonseqiiences of its fkll or rise in price; but such Commissioner shaU 
not be bound to make any allocation (^ stodc or funds in part pay- 
inent of an incumbrance, unless the incumbrancer consents to such 
allocation. 
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AiiocttUon The course of proceeding to allocate the funds is to 
prepare an allocation schedule, which should merely con- 
tain the names of the parties to whom stock or cash is to 
be paid, and the amount of such stock or cash, for which 
there should be separate columns; where mcoiiSy is 
ordered to be paid, or stock allocated to trustees, t^ 
Commissioners may revise to coder the transfix to them^ 
unless the full number of trustees exist, aceording 
to the provisions of the instrument creating tlie trust 
(General Eide 31). 
The Commissioners will sign the allocation schedule 

^ney."^ °' whcu finally settled, and the order for payment, or trans- 
fer of money or stock, will be made out in the c^ce, as 
a matter of course. 

Any party to whom funds shall be allocated shall not 
be entitled to them until he shall have verified his title 
thereto, as the Commissioners may direct (General 
Kide 32). The Commissioners have made a by-rule 
directing: — 

Party whose 1^^^ <^7 party whose claim shall be admitted without proof shall 
tedwi^out ^^®"fy ^ claim by affidavit previous to any payment of money or 

proof shall transfer of stock to him. This affidavit must be made by the claimant 
verify claim. ^ 

himself, unless the Commissioners shall permit some other p^son to 

verify for him. 

Where mo- And where any money or stock is to be paid or trans- 
^d or stock fcrrcd to a party, in payment of a legacy, the Commis- 
in payment siouers wiU not draw in favour of, or transfer to such 

of VtgWft 

legacy duty party, until he produces a certificate from the proper 

receipt must * •' * * * . 

be gjo<^ji, officer of the payment of the legacy duty (if any), payaUis 
missioner in respcct thereof; but the Commissioners may, with 



d by Google 



The Allocation of the Funds. 257 

the ocaiseoit of such party, draw in fiavour o^ or transfer may transfer 

^1 /M 1 . 1 . . .1 to the proper 

to the proper omoer authonzed to receive same, the officer the 

amount. 

amotuit of 13ie duty (General Rule 33). 

'And the Commissioners may, in any special case, order Commission- 
the payment of money or transfer of stock to any person, order pay- 
upon his giving such security as shall he approved of by P?^y ^^^ 
the CommiBsioners, to abide any order which the Com- "^y- 
mifisioiiers may afterwards make in regard thereto 
(G^m^ Eule 34). 

It may be here convenient to refer to the sections of 
the Act authorizing the payment of money into the Court 
of Chancery or Exchequer; they are the 35th and 41st. 
The 35i3i Section provides: — 

That where any money arismg from a sale mider the Act is not Power to 

Commission- 
mmediately distribuiable, or the parties entitled thereto cannot be ers to order 

ascertained, or where, from any other cause, the Commissioners think it paid mto 

expedient for the protection of the rights and interests therein, the chSery or 

Commissioners may order such money, or any stocks, frmds, or Exchequer. 

securities in which the same may have been invested under this Act, to 

be transferred to the account of the Accountant-General of the Court of 

Chancery or of the Court of Exchequer in Ireland^ or (where the 

case may require) of the Court of Chancery in England^ in the 

matter of the parties interested in the same, to be described as the 

Commissioners shall think fit and direct, in trust to attend the orders 

of tuck respective Courts; and the Commissioners may, by their order, 

dedftre the trust affecting such money, stocks, frmds, or securities, so 

far as they have ascertained the same, or state (for the information 

of the respective Court) the facts or matters found by them in relation 

to the rights and interests therein; and the Court of Chancery, Lord 

Chancellor, and Master of the Rolls, in England and Ireland 

respectively, and the Court of Exchequer in Ireland, may make such 

orders, and give such directions in relation to any such monies, stocks,. 
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funds, or seenritieB as shall be so transferred to the aoeotiht of die 
Acconntant-Oeneral of such ro^ecthre Ooort, as such Oonrts or Jndgis 
respectiyely might make or give fai lelatioa to any trust moi^eS) sfeedbs, 
paid in, transftrarred, or deposited under the Act passed in the Seventh 
year of her Majesty '•'' For better secoring Trust Funds, andfortiieBdief 
of Trustees," or the Act of the last session of Parliament for extending 
to Ireland the said Act of the eleventh year of her Majesty re£q[)ectiv^; 
and no money transferred into tiie name of the Acconntaat-Cienertl 
of the Court of Chanceiy in Irdemd, or paid out under this pn(<riBkb 
under any order of the Lord Chancellor or Master of tiie RoUsy shall 
be liaUe to usher's poundage. 

And the latter part of the 41st Section provides : — 

That the CommissionerB may, if they think fit, order all at any 
part of the purchase money (after payment of the costs and expensed 
payable thereout under the order of the Commissioners) to be paid 
into the Court of Equity in which any proceeding may be pending. 

ney^OTdCTed Where the Conmussioners shall have decided that any 
intone wt. P<^rtion of the funds is to be paid into Court, pursuant to 
the foregoing sections, their directions require : — 



Notice must That notice of such intended payment must be given to the 
be given. " 

class of persons (see ante, p. 248), to whom the notice of the prq[)ara- 

tion of the draft schedule is directed to be given (except the 4& 

class, namely, parties mentioned in the schedule), and tiiat sudi 

notice shall be signed by the Secretaiy, and shall be in the fd^o^ftng 

form: — 

Fonn of;; IN THB COURT FOB SALE OtF INGUMBEBRO B8TATB8 OT ntwgjk^ 

notice. .. v 

I Take notice, that ^e Coi&ai&- 

HUeof Matter. I sioners have add the lands of (411^^ 

J them), fai the barony of , tfl 

^ county of , formerly the estate of , and t hq y #tt 

about to pay the dear produce of the sale (or portioQ of it, mlS^ 
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ca^e may be), into the Coosi of , to the credit of the cause 

of , and if 70a have an j interest in or daim npon the fonda 

anong from the sale of said lands not rquresented or provided fbr in 
said oaose, joa are required to lodge a statement duly verified, of 
your objection to such payment, with the Greneral Clerk of this Court, 
on or bef<»e the day of , and appear on the following 

M<»diQr, at the hour of 11 o^dock, a.m., before , one of the 

Oommifl8i<Hien, in his chambers, when instructions will be given for 
the diaposal of snch daim. 
Dated, &G. 



Eeferring to the 35th and the portion of the 4lBt Mode of 

'^ ^ ^ transfemng 

Section above given, it is quite clear that the Commis- SS^^Tj^Jrts 
sioners are empowered to pay money into the Court of 
Chancery, &c. For the purpose of saving expense to 
the parties, the Commissioners suggested to the Lord 
Chancellor and Master of the Eolls the propriety of 
making a side-bar rule to enable the Accountant-Qene- 
ral to receive a transfer of funds from this Court to the 
credit of any particular cause or matter pending in 
Chancery, but no such rule has been made, so that a 
special application must, in cases of this nature, be made 
in Chancery, and an order authorizing the transfer 
obtained. 

In reference to the transfer of the proceeds of the commission- 
sale to the Court of Chancery, and the refusal of that upon trans-* 
Court to make a side-bar rule on the subject, the foUow- ney to other 

. , Courts. 

ing remarks were made by the Commissioners, which 
may be here useftdly given, as they show the course the 
Commissioners will adopt, and the considerations which 
will influence them in declining to distribute the fdnds. 
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Baron Eiohards remarked, ** That, generally speaking, 
it was the intention of the Commissioners to distribute 
the proceeds of the sales themselves. This woidd be 
their general course; but it was manifest that there mxu^ 
be some cases in which it woidd be very inexpedient 
that the Commissioners should take this duly upoo 
themselves, and in which it could not be domB without 
great inconvenience to the suitors. It often happened 
that general accounts were directed by the Court of 
Chancery, reserving various points and special equities for 
the return of the Master's report. In such and the like 
cases it would be palpably inconvenient to have ques* 
tions so reserved, and rights in such a course of adjudica- 
tion, decided by the Commissioners, and thus to that 
extent to have the functions of the Lord Chancellor 
superseded. It also happened that there were estates 
under ihe jurisdiction of the Court of Chancery, and not 
within that of the Commissioners, which would form a 
common ^ind with the proceeds of sales in this Court. 
The Commissioners would, therefore, in the exercise of 
the discretion vested in them by the Act, direct, in such 
cases, that the fiind should be transferred to the Court 
of Chancery or Exchequer, to abide the orders of theaei 
Courts respectively ; but before making any such order, 
the Commissioners would exercise a mature considera* 
tion. It occurred to the Commissioners that, in order 
to save expense to the parties, it might be expedient 
that a rule, similar to those which had been made in tlie 
other cases, should be framed to meet this case, enabling 
the Accountant-General to receive the funds so tranferred 
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and place them to the credit of the causes to which they 
would apply. Thus, instead of the costs of a special 
motion hy counsel, at an expense of £5 or upwards, the 
ftoid might be transferred, by the operation of the side- 
bar rule, at a cost of a few shillings. But it appeared 
^afy Court of Chancery had not considered it expedient 
to promulgate such a rule; and, therefore, if the 
Accountant-Gteneral should not think proper to accept 
the transfer, which the Commissioners thought he with 
propriety might, without a special order authorizing 
him so to do, it only remained that the fund should be 
put to the expense of such an application in each parti- 
cular case, for he apprehended that the decision of the 
Commissioners with reference to the transfer of the fund 
must be conclusive." 

Mr. Commissioner Longfield observed, ** That with 
respect to lodgment of money, nothing could be clearer 
than that the Act of Parliament had vested in the Com- 
missioners the right of transferring to the Court of Chan- 
cery or the Court of Exchequer the proceeds of sales 
uitd^r the Incumbered Estates Commission, in cases 
Witete they considered it expedient to do so. There 
oimM be no apprehension of public inconvenience arising 
ij^m the transfer of money to the Court of Chancery ; 
but for the existence of the Act under which the Com- 
Mssioners sat, the Court of Chancery would have to 
dischai^ nearly aU the business transacted by the Com- 
iliiBsion. Therefore, if in every case the Commissioners 
dttmld send the money into the Court of Chancery, they 
wcmld be only calling upon that Court to do part of that 
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business, the whole of which it would have to perform 
but for the passing of this Act. There were only three 
CJommissioners, and a very small staff to do aU that was 
to be done in this Court : but as there was a far greater 
number of officers under the Court of Chancery, no 
inconvenience could arise from ihe transferring of the 
funds, in such cases as the Commissioners deemed a 
transfer essential." 

With regard to the payment of the funds, and the 
practice in the Accountant's office, the Commissioners' 
directions of November, 1861, provide that : — 
Directions as On all ^plicatious for money fiats, the Accountant's 

to money 

order. certificate of the funds, dated cm the day of the appli- 

cation, should be iH:t)duced. 

The Accountant has been directed not to give such 
certificates after 12 o'clock on any day. 

Where any person has obtained liberty to have a copy 
of au account, the requisition ft^ such copy should be 
lodged with the Accountant two days before the copy 
is required. 

The Accountant has been directed not to answer any 
inquiries respecting fiats, money orders, or other matters, 
unless a docket is presented to him containing oucdi in- 
quiry, and signed by a Coamiission^ or Examine. 
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APPOBTIONMENT OP BENT. 

Ie land to he sold shall be subject to a lease (XHnprismg if land or 
other land, or if po/rt only of any lease is to be sold, the subject to a 

. , lease com- 

37th Section authorizes the Commissioners to apportion prising other 

land, or if 

the rent ; it provides : — part of lease 

be sold, the 
Commission- 
ers may ap- 
That if any kmd or lease ^lall be subject to a lease or imder-lease portion rent. 

i^ years or lires, conijHriffliig oiker land, at an entire rent, it shall be 

lawM for the Oommisraeners to apportion liie rent between the land 

|0 be 8oid and the remainder of the knd subject to sach rent ; and 

wfafiieit 10 iirtended ta sell apart only of any lease in perpetuity, or 

other lease, it shall be lawM €sr the Commissioners, where they shall 

thmk fit, and (having regard to the righU and interest of the owner of 

ike revereion} it shall appe«r to them just so to do, to apportion the 

rent, reserved by such lease, between the land to be aolLd and the 

remainder of the land ; and the Commissioners shall direct notices of 

asiy sadi intended apportionment to be given to such persons, and in 

meh maaner as th^ shall think fit, axKi shall hear such parties as 

shall a^y to them in relation thereto ; and acfter such apportionment, 

and after the sale shall be completed, the owners of the reversion in 

the respective lands shall have the like remedies for the apportioned 

rents against' the Iknds out of which the same shall be payable, and 

the owners and occupiers thereof respectively, as were subsistmg for 

the entire r«rt before such apportionment ; and all the covenants, 

oooditions, and agreements of every lease or under-lease, except as 

to the fMHOunt of rent to be paid, shall, as regards the apportioned 
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parts, remain in force in the same manner as they would have done 
in case no soch apportionmoit had take pkoe. 



By the resent Act, 16 and 17 Vict., c. 64, s. 7, it is 
provided that the preceding section shall apply and be 
deemed to have at aU times applied to any rent 
reserved upon a lease, where the Commissioners shall 
have sold or shall sell the whole reversion expectant 
upon such lease, at different times, and in different lots. 

The following General Rules apply to the preceding 
section: — 

ProceedingB That when it is proposed to sell a part only of any lease, any per- 
for appor- 
tionment of son interested may apply to the Commissioners for an apportionment 

of the rent reserved by such lease ; and notice of such proposed ap- 
portionment shall be given to the landlord, and to the owner of the 
remainder of the land included in the lease ; and such landlord or 
owner may lodge in the of&ce a notice of his intention to oppose such 
apportionment : in which case, the matter shall be heard and deter- 
mined by the Commissioners. — 86(& General Rule, 
Application An application for apportionmoit may be included in a petition 

tionment for sale. — Zlth GeneralRuU, 
may be in- 
cluded in 

petition for j^ j^^ ^ioeiL decided that the Court has no jurisdictioii 
JfcSSSS^ under the 37th Section to apportion the head rent 
sioners. between the several htSy unless the petition seek only 
a sale of part of the lease, or show a Imd fide intention 
to sell a part only. — In re A. N. Wrixon, 2 I. Jur., 167. 
Under the 37th Section the Court have a discretionary 
power to apportion head-rents, but the Court will not 
exercise that discretion, unless satisfied that the land- 
lord will not only suffer no loss, but be put to no 
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serious inconvenience. — In re G. H, Ekighes, 3 I. Jur., 
152. 

The spirit of the section is that the Court shall appor- 
tion "head-rents," and not "rack-rents." — Ih. 

The landlord will be entitled to be paid his costs of 
appearing on the apportionment, and will also be en- 
title to receive a counterpart of the order apportioning 
^e rent. — In re J. J. Halburd, 

Doubts having arisen in respect of the operation of 
the 871fe Section of the former Act, the 7th Section of 
the recent Statute declares and enacts that : — 

The 37th Section of the said recited Act shall apply and be deemed ciauBc ox- 
to have at all times applied to any rent reserved upon a lease, when g^tion^i? of 
the Cknnmissioners shall have sold or shall sell the whole reversion recited Act. 
c&Lpectimt upon sach lease, at different times or in different lots. 

The Commissioners have issued no forms of petition 
to be used in sedking an apportionment of rent under 
the foregoing section ; but it would seem that, in most 
cases where it would be applicable, one or two extra 
paragraphs in the petition for a sale, showing the 
neicessity for the apportionment, can be easily framed. 
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CHAPTER XVI. 

Partition. PARTITION OF LAND OR LEASE SUBJECT TO BE SOLD. 

When or- Qn (wpUcation for a sale of an undivided share, or after 

dered where -*^^ ^ "^ 

sS^ecttTbe ^®' *^® Commissioners may, on application of party 
'^^^ interested, and on notice, and hearing the parties, make 

an order for a partition, imder the 43rd Section, which 

provides : — 

That where an application shall be made for a sale of an vndimded 
share of any land or lease, or where any such undivided share shall 
have been sold under the Act, and either before or after the convey- 
ance or assignment thereof, liie Commissioners, on the application of 
any party interested in such undivided share, or of the purchaser (as 
the case may be), and after causing to be given such notices to the 
owner or owners of the other undivided share or shares of the same 
land or lease as they may think fit, and hearing such parties inte- 
rested in the respective shares as may apply to them ; and making, 
or causing to be made, such inquiries as may enable them to make a 
just partition, may, if they think fit, make an order, under their seal, 
for the partition of such land or lease ; and in such order, or in a map 
or plan annexed thereto, shall be shown the part allotted in severalty 
in respect of each of the undivided shares in such land or lease ; and 
the Commissioners shall have the like authorities, jurisdiction, and 
powers in relation to such partition, as a Court of Equity would have 
in the case of a partition under the direction of such Court ; and tlie 
part so allotted in severalty in respect of each such undivided shaie, 
by such order for partition, shall, without any conveyance or other 
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assurance in relation thereto, go and enure to and upon the same uses Partition, 
and trusts, and be subject to the same conditions, charges, and in- 
cumbrances, as the undivided share in respect of which the same is so 
allotted would have stood limited or been subject to, in case such 
order had not been made ; and the like order for a sale of the part 
allotted, in respect of the undivided share, to which the application 
for the sale shall relate, may be made (where the order for partition 
is made before sale), and the like proceedings had in relation to 
such sale, and the like conveyance or assignment may be made of the 
port allotted in respect of the share sold (where the order for partition 
is made, after sale, and before conveyance or assignment), and with 
the like consequences in the several cases aforesaid, as if the applica- 
tion for a sale, or the sale (as the case may be), had been in respect 
of the part so allotted ; and where any land or lease, or part thereof, 
to be sold, is subject to any lease, under-lease, or tenancy under which 
the lessees, under lessees, or tenants hxM. joisntJy or as tenants in com- 
mon, it shall be lawful for the Commissioners, on the application of 
any such lessee, under-lessee, or tenant, and after causing to be given 
such notices as they may think fit, and hearing such parties as may 
apply to them, and making such inquiries as they may think neoes< 
sary, to make an order under their seal for the partition, as between 
such lessees, under-lessees, or tenants, of the land included in their 
lease, under-lease, or tenancy, and for the apportionment of the rent ment'of^"" 
reserved or payable under such lease, under-lease, or tenancy ; and tenants' 
after such order of partition, the owner of the reversion in the re- 
' spectiv^ parts of the land shall have the like remedies for the appor- 
tioned rents against the respective parts out of which the same shall 
be payable ; and the lessees, under-lessees, or tenants holding such 
respective parts under such lease, under-lease, or tenancy, and such 
order of partition, as were subsisting for the entire rent before such 
partition and apportionment ; and all the covenants, conditions, and 
agreements of every such lease, under-lease, or tenancy, except as to 
the amount of rent to be paid, shall, as regards the respective parts 
ci the rent, remain in force as against the respective lessees, under- 
lessees, or tenants to whom, under such partition, such respective 
parts shall be allotted. 
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As to the jurisdiction of the Commissioners under the 
foregoing Section, they have come to a decision, in re 
Serctdes Ellis, to which attention should be given. 
Baron Richards, C.C, pronounced the judgment of tiie 
Court as fc^ows : — 

In re Ellis. " Sometimes applications are made to us, to sell tmdmded portions 
of property — such as the three-fifths or three-ninths, or four-ninths, 
and the like ; and we make an order to that effect To cany out 
that order, it is necessary to make a partition, as between the por- 
tions of property whidi we are called on to sell, and the portions 
whidi are not incambered, and which we are not called on to selL 
It appears to be an inconsistent thing — ^to be scarcely a just tiling — 
towards those several owners of the property which we are not called 
on to sell, to make a partition in bulk only, as between thdr diares 
and the shares that we are about to selL We have been in the 
habit, when called on to sell, for example, four-ninths, or the like, of 
fnftlHng a partition, which leaves the remaining five-ninths unpar- 
titioned. Now, very often, the parties interested in those remaining 
five-ninths are desirous of having a partition between themselves, as 
to their separate shares. I believe there is an opinion abroad, and I 
believe that oinnion has been acted on in some cases, that the Act of 
Parliament does not authorize us to make such partition, unless on 
the direct application of the parties whose portions we are not called 
on to seU. If they be agreed amongst themsdves, it is said that they 
may, under the 45th Section of the Act, apply for a partition inter m, 
and no doubt they may. However, it occurred to me that it was to 
be considered whetiier it was not op^i to us under tiie 43rd (tiie 
general partition) Section, to direct a partition inter m, as wdl with 
respect to the portions of property we w^re not sdling, as of tii6se 
portions which are incumbered, and whidi we are about to selL Ify 
brother Comnussioneis and m3r8elf have looked into the Act; and 
we are of opmion that, under the 43rd Section, it is competent to us 
to make a full and complete partition. We dial, therefcHre, infittare 
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act on this opinioii ; and the order which yre are now about to pro- 
nounce in this case will be considered as ruling this question, and as 
governing the Court and the Master on all future occafflons.** 

There axe three General Eules regulating the practice Proceedings 

° or foraparti- 

in cases of application for partition. The first is the tion under 

^^ ^ 43rd Section 

38th, which directs : — 

That when an application for a partition is presented under the ^^h General 
43rd Section of the Act, the Commissioners shall direct what notices 
shall be served, and on whom, and shall direct advertisements to be 
published in at least one Dublin newspaper, and one local newspaper, 
calling upon all parties interested to serve notice of objections (if 
any they have to a partition), before a certain day therein to be 
named, and on the day in such advertisement, or as soon after as 
may be convenient, the Commissioners shall hear the said applica> 
tion, and if no objection shall be substantiated, will issue an order to 
one or more surveyor or surveyors to make a report according to 
instructions to be contained in such order, and as soon as the report 
of the surveyor or surveyors shall be returned to the Commissioners, 
they shall name a day on which a partition shall be made, unless in 
the meantime a notice of objection shall be served on behalf of some 
interested party, in which case the Conmiissioners shall hear all par- 
ties who require to be heard, and examine the proceedings, and make 
a partition, or such other order thereon as may appear to them to be 
proper. 

The 39th General Enle directs : — 

That application for a partition, under the 4drd Section of the Application 
'^'^ *- -7 may be m- 

Act, may be either included in an original petition for a sale, or made eluded inpe- 

o t~ -7 titionfor 

by supplemental petition referring to the former petition, and to the sale or by 

-. ^, supplemen- 

pfooeadmgs thereon. tsd petition. 

And the costs of an application for a partition are tition.^ ^'' 
regulated by the 40th General Kule, which directs : — 
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40th General That the costs properly inciirred in proceecfings for a partitioii, 
induding the costs of the survey and advertisements, shall be borne 
by the owners of the estate, in proportion to thdr respective shares ; 
and the amount paid by any owner having a limited interest shall 
be a charge in his favour upon the inheritance or whole interest in 
the share allotted to him. 

The Commissioners have issued forms of petitions to 
be used in applications for partition either before or after 



TO THE COMMISSIONERS FOR SALE OF INCXTMBERED ESTATES IK 
IRELAND. 

j^o. 1. In the Matter of the Estate \ ^ . . , ^ . ^x. 

Form of pe- 4. t v. r.- f p ( ^® petition of Jacob Dixcm, of; 

tirinnfnr ^f JaCOb DlXOU, of, &C., > „ _ , , 

^.^>i«n,i« ^ 1, ( &c., Esq., an owner or kad, 

partition un- Esq., an owner of land. J » "^» ^ 

der 43rd -12 .' 

sectionfte- showeth, 
/©resale. »-'""" ^»^ 

That James M»Cann, of, &c, gentleman, did, on the 28th day of 
May last, present his petition in this Court in the above matter, 
prajong for a sale of one undivided moiety of certain lands and pre- 
mises in such petition mentioned or referred to, of which moiety 
your now petitioner is the owner, and the matter of the said petition 
is still pending, and no sale has been made under the said petition. 

That Sarah Bright, of, &c., spinster, and Jane Dickins, o^ &c, 
widow, are the owners of the other moiety of the said premises, the 
said Sarah Bright being entitled to one-fourth part of such moiety, 
and the said Jane Dickins to three -fourth parts thereof. 

That the said Sarah Bright has been found a lunatic by inquisi- 
tion, and Thomas Bright, of, &c., gentleman, is the committee of h«)r 
estate, and Mw. Allen, of, &c., Esq., is the committee of her persrai. 

That your petitioner believes that the said Jane Diddns is tenant 
for her life only of her said shares, but your petitioner has not been 
able to learn how such estate was created, or who is entitied in 
remainder. 
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TbMt your petitioner is desirotis that a partition should be made of 
the said (ffemises before proceeding to a sale of his moiety thereof! 

Toor petitioner, therefore, prays that a partition maybe made 
of the premises mentioned in the said petition for sale, and that 
yonr petitioner may have snch farther and other relief in rela- 
tion to the matters aforesaid, as to the Commissionen shall seem 
meet 

TO THB COMMISSIONERS FOR SALE OF INCUMBERED ESTATES IN 
IRELAND. 



No. 2. 

Form of pe- 

titionforpar- 

rn. . . « « , « - o titlon under 

The petition of Samuel Green, of, &c., 43rd Section 

■r. • 1 J after sale 

Esq., an owner of land, and convey- 



In the Matter of the Estate 
of Jacob Dlixon, o^ &c, 
Esq., late an owner of 
land, and of Samuel 
Green, o^ &&, Esq., a 
purdiaser of such land. 

Showeth, 

That James M'Cann, of, &c., gentleman, did, on the 28th day of 
Ifay, last, present his petition in this Court, **/» thetnaUer of 
the EsUUe of Jacob Dixon, of, ^c, Eaq.,^ praying for a sale of one 
undivided moiety of certain premises, including the lands and pre- 
mises mentioned in the schedule hereunto annexed ; and that such 
proceedings were had in the matter, that on the 30th day of August 
last, two of the Commissioners duly conveyed one undivided moiety 
cS, the inremises mentioned in the schedule hereto unto yonr petitioner, 
his heirs and assigns for ever. 

That the other moiety of the said premises is vested in fee in John 
Taylor, o^ &c, Esq., and Kichard Smyth, of^ &c., merchant, as trus- 
tees of the will of Thomas M^Mahon, of, &c., brewer, deceased, upon 
trust to pay certain annuities to A. B. and C. D., and subject thereto 
upon certain trusts under which the children of the said Thomas 
H'Mahon are interested. 

Tour petitioner, therefore, prays that a partition may be 
made of the premises mentioned in the schedule hereto, and 



ance. 
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Practice in Partition. 



Schedule. 



Directions. 



that your petitioner may have such further and other reli^ in 
relation to the matten aforesaid, as to the Commiasbneis may 
seem meet. 
Schedule of lands intended to be partitioned, specifying the deno- 
minations and head-rent (if any) and the tenancies. 

If the purchaser has mortgaged, settled, or otherwise dealt with 
the property, there shall be an abstract of his title. 

The purchaser may petition for a partition before he has obtained 
his conveyance, in which case he may, if convenient, describe the 
lands by reference to the order for sale. 



Practice — 
npon peti- 
tion for a 
partition : 
order to be 
made. 



Notices and 
advertise- 
ments. 



Survey. 



Final order 
for partition. 



Upon petitions for partition, an order will be made 
tiiat notice be served, under the 38th General Rule, on 
the parties interested, requiring them to serve notice of 
objection, if any they have, to the partition sought in 
the matter, and that an advertisement be inserted in 
certain papers calling upon all parties interested to serve 
notice of objection, if any they have, to the partition. 

The notice and advertisement wiU be merely a copy 
of the order, and directions will be given by the Com- 
missioner before whom the matter may be, for the 
publication of the advertisement ; and, if no objection 
be lodged, an order will be made appointing one or 
more surveyor or surveyOTS to partition the property. 
Upon the return of the map and partition made by the 
surveyor an order for the partition will be made, unless 
in the meantime a notice of objection be served, in 
which case the Master will hear all parties requiring to 
be heard, examine the proceedings, and make a final 
order, or such other order as he considers proper and 
necessary. 
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CHAPTER XVn. 

EXOHANOB, WHEBE LAITD OB LEASE ST7BJECT TO BE SOLD. 

Ok applieationfor sale or after sale, the Commissioners Exchange. 
may, on application of parties interested, upon eoment, 
make an order for an exchange of lands under the 44th 
Section, which provides : — 

That where an application shall be made for a sale of any land or order for, 
lease, or part thereof, or where the sale shall have been sold, and ^xteaatmih- 
either before or after the conveyance or assignment thereoi^ if appli> J^ct to be 
cation be made to the Commissioners by any party interested in snch 
land or lease, or by the purchaser (as the case may be), for the ex- 
change of all or fory part of such land, or of all or any part of the 
land comprised in such lease, for other land which the owner thereof 
may be willing to give in exchange, the Commissioners may make or 
cause to be made such inquiries as they may think fit for ascertaining 
whether such exchange would be beneficial to the persons interested 
in the respective lands, and cause such notices to be given to parties 
interested in the respective lands as they may think fit; and if, after 
making such inquiries, and hearing such parties interested in the 
respective lands as may apply to them, the Conmiissioners shall be of 
opinion that such exchange will be beneficial, and that the terms 
thereof as proposed, or as modified by them, with the consent of such 
owner as aforesaid, are just and reasonable, they may make an order 
under their seal for such exchange accordingly, and in such order for 
exchange, or in a map or plan annexed thereto, shall be shown the 
lands given and taken in exchange respectively under such order ; 

N 2 
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and the land taken upon such exchange, under sadi order, shall, 
without any conveTance or other assurance in relation thereto, go 
and enure to and upon the same uses and trusts, and be subject to 
the same conditions, charges, and incumbrances, as the land given on 
such exchange would have stood limited or been subject to in case 
such order had not been made; and the like order for a sale may be 
made in respect of the land taken in exchange for any land, or any 
land comprised in any lease to which the application for a sale ^lall 
relate (where the order for exchange is made before sale), and the 
like proceedings had in relation to such sale, and the like conveyance 
or assignment may be made in respect of the land taken in exchange 
for the land or lease, or part thereof, sold (where the order for ex- 
change is made after sale, and before conveyance or assignment) ; and 
with the like consequences, in the several cases aforesaid, as if the 
application for a sale, or the sale (as the case may be), had been in 
respect of the land so taken in exchange. 

The 41st General Rule directs : — 

Application ThaX. application for an exchange under the 44th Section of the 

SudedTin^" -^^* ™*^y ^ either included in an origmal petition for sale, or made 

petition for jjy supplemental petition, referring to the former petition, and to 

supplemen- the proceedings thereon, 
tal petition. 

Costs of, how And the costs of the application for exchange or divi- 

regulated. 

sion are regulated by the 42nd General Rule, which 
directs : — 



That the costs properly incurred in proceedings for an excfaaa^ 
or division, shall be borne in such proportions as the Commissionas 
shall direct, having regard to any special agreement between the 
parties ; and the amount paid by any owner having a limited intezc6t 
shall be a charge in his fEivour, upon the inheritance or whole intoeat 
in the lands allotted to him. 
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The following is the form of petition directed to be 
need: — 



10 THB COMBOBSIOHBBS FOR SALE OF IMCUMBERED ESTATES DT 
IRELAND. 

Ill the Matter of the Estate 
of Jacob DixoD, of, &c, 
Esq., late an owner of 
land, and of Samuel 
Green, oi^ &c, Esq., a 
pnrdiaser of sach land. 



The petition of Samnel Green, 
&c, Esq., an owner of land. 



of 



Form of 
petition for 
exchange 
after sale 
and ctmvey- 
ance, the 
proceeding 
upon the 
petition for 
sale being 
still pending. 



Showeth, 

That James MH!:)ann, of^ &c, gentleman, did, on the 28th day of 
May last, present his petition in this Court, " In the matter of the 
EiUUe of Jacob Dixotij of ^c, Esq." praying for a sale of the pre- 
mises mentioned in the first schedule hereto, the same premises being 
then held by the said Jacob Dixon, in fee-ample, subject to a fee- 
farm rent of £20 ; and that such proceedings were had in the said 
matter, that on the 30th day of August last, two of the Commis- 
sioners duly conveyed the said premises unto your petitioner, his 
heirs and assigns. 

That your petitioner has agreed with the Right Hon. James Earl of 
B. for an exchange of the said premises for the premises mentioned in 
the second schedule hereto, whereof the said James Earl of B. is 
seized in fee-simple, and William M'Mahon, who is the sole mcum- 
brancer on the premises mentioned in the said first schedule, has joined 
in the said agreement, and thereby agreed to accept a mortgage of 
the said premises mentioned in the said second schedule, in lieu of his 
said former mortgage, as by the said abstract of title more fully 
appetfs. 

That your petitioner has caused an abstract of the title of the said 
James Eari of B. to the said premises mentioned in the second 
sdiedule, to be lodged with this petition. 

That the said exchange will be very beneficial to your petitioner 
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and his children^ inasmuch as the premises mentioned in the said first 
schedule are dispersed and intermixed with the lands of the said 
James Earl of B., and the said Earl being desirous of laying out 
such lands for building poiposes, and bdi^ unable oonveoleQitfy- to do 
so without acquiring the said lands mentioned, in the first schedule, 
has been willing to contract for the same up<m teims hi^ily advan- 
tageous to your petitioner and his children. 

Your petitioner, therefore, prays that an exdiange may be 
made of the aforesaid premises upon the terms heiein>before 
mentioned, or upon such other terms as the Commissioners 
shall approve of, and as diall be consented to by the said 
James Earl of B., and that your petitioner may have such 
further and other relief in relation to the matters aforesaid, 
as to the Commissioners shall seem meet. 
Schedules specifying the denominations, the head or quit-rent (if 
any), and the tenancies. 

Schedule. If proceedings upon the original petition for a sale 
are no longer pending, both owners should be petitioners 
under the 46th Section, and the petition should be en- 
titled, '^ In the Matter of the Estate of Samuel CHreeny of, 
SfCy and the Mtate of the Right Hen. James Earl of BT 
The foregoing precedent may be adapted to the case 
of a petition by the owner hefore sale, or by the purchaser 
after sale and hefore conveyance ; and to the case of a 
petition for a division of intermixed lands. 
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CHAPTER XVIII. 

PABTITION, EXCHANGE, OE DITISION, WHEBE LAIH) NOT 
SUBJECT TO BE SOLD. 

HiTHEBTo attention has been directed exclusively to such of ^^1S^ 
portions of the Act as relate to cases where the primary ^^nJ?^*^^ 
object was the sale of property; a few provisions still ^^®cttobe 
remain to be considered in this chapter respecting cases 
in which sales are not contemplated or sought, but where, 
consistently with the general spirit of the Statute, it 
has been thought advisable to afford facilities for the 
partition, exchange, and division of land, irrespective of 
a sale. 
Partition of land may be made where the shares are Partition 

" may be made 

not subject to be sold under the Act, in pursuance of the of land 

*' ' ^ where shares 

45th Section, which provides : — not subject 

' -^ to be sold. 

That it shall be lawful for the Commissioners, upon the applica- 
cation of the ovmers of the seyeral undivided shares (not tubject to he 
soldf or as to which no proeee^ngs for a stUe under the Act shall be 
pending) of any land, who shall desire to effect a partition of such 
land, to make or cause to be made such inquiries as the Commission- 
ers may think fit, for ascertaining whether such partition would be 
beneficial to the persons interested in such respective shares; and 
in case the Commissionjers shall be of opinion that the proposed 
partition would be beneficial, and that the terms thereof are just and 
reasonable, they shall make an order under their seal for such par- 
tition accordingly ; and in such order, or in a map or plan annexed 
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thereto, shall be shown the part allotted in severalty in respect of 
eadi snch undivided share ; and the part so allotted in severalty in 
respect of each sach undivided share by such order of partition diaB, 
without any conveyance or other assorance in relation thereto, go and 
enure to and upon the same uses, and be subject to the same oon> 
ditions, chai^ges, and incumbrances, as the undivided share, in respect 
of which the same is so allotted, would have stood limited, or been 
subject to, in case such order had not been made. 

The following form of petition and General Direc- 
tions have been issued by the Commissioners : — 

TO THE OOMMISSIONEBS FOB SALB OF INCUMBERED ESTATES IN 
IRELAND. 



Form of pe- In the Matter of the Estate ' 
partition of John Jones, oi^ &c, fer- 

^^ mer; William Blake, 0^ 



The petition of John Jones, of^ &c, 
fanner ; Wm. Blake, o^ &c., book* 



&C., bookseller; and Jane, ^ seller; and Jane, the wife of Ar. 



the wife of Ar. Daly, of, 
&c., innkeeper, owners of 
land. 



Daly, of, &c, innkeeper, owners of 
land, 



Showeth, 

That your petitioners are the owners of the lands and prenuses 
motioned in the first schedule hereunto annexed, which are held for 
an estate in fee-simple, subject to an annual quit-rent of £2 16s. Sd. 
payable to the crown. 

That your petitioner, John Jones, is the owner oi seven equal 
sixteenth parts of the said premises, in the following manner, that ia 
to say, he is entitled in fee-simple to four of such parts, and is tezumt 
for his life of the remaining three of such parts, with remainder to 
such of his children as shall be living at his decease, equally a^ 
tenants in common in fee, as by the Abstract of title lodged heitewith 
by the said John Jones more fully appears. 

That your petitioners, William Blake and Sarah his wife, fonnedy 
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Sarah Jones, spinster, in right of the said Sarah Blake, are entitled Form of 
kk fee- simple to one equal sixteenth part of the said premises, as **^ 
appears by the Abstract of title lodged herewith by the said William 
Blake. 

That no settlement was ever made of the said share of the said 
Sarah Blake. 

That your petitioner, Jane Daly, is entitled for her life and daring 
her present coverture, for h^ separate use to one moiety or eight 
equal sixteenth parts of the said premises, the said Jane Daly being 
so entitled under the settlement made upon her marriage with Ar. 
Daly, bearing date the 23rd day of July, 1827, whereby the said 
last-mentioned parts (which were the property of your petitioner, 
Jane Daly, then Jane Jones, spinster), were rested in certain trus- 
tees upon trust, during the joint lives of your petitioner, Jane 
Daly, and her said husband, for your petitioner, Jane Daly, for 
her separate use,, with power of anticipation. And upon farther 
trust for the survivor of your said petitioner and her said husband 
during her or his life. And upon trust, after the decease of your 
said petitioner and her said husband, to sell the said shares and 
hold the proceeds thereof upon trust, for such of the children of 
your petitioner, Jane Daly, as being sons should attain the age of 
twenty-one years, or being daughters should attain that age or 
marry, as by the abstract of titie lodged herewith by the said Jane 
Daly more fully appears. 

That your petitioners are desirous to effect a partition of the said 
premises^ and have proposed that such partition should be made on 
the following terms (that is to say), that the premises mentioned in 
the first denomination of the said schedule, subject to the quit-rrat 
of 14s. 2d., should be allotted in respect of the four-sixteenth parts 
thereof your petitioner, John Jones, is seized in fee ; that the pre- 
niises mentioned in the second denomination of the same schedule, 
subject to the quit-rent of 10s. 7jd., should be allotted in respect 
of the three-sixteenth parts, whereof your petitioner, John Jones, is 
tenant for life ; that the premises mentioned in the third denomi- 
nation of the same schedule, subject to the quit-rent of 3s. 6^., 
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Partition or Exchange. 



Schedule. 



General di- 
rections. 



Incumbran- 
ces. 



Abstract of 
title. 



should be allotted in req)ect of the one-Bixteenth part of your peti- 
tioner, Wm. Blake, and Sarah his wife ; and that the premises men- 
tioned in the fourth denomination of the same schedule} subject to 
the quit-rent of £1 Ss. id., should be allotted in respect of the 
eight-sixteenth parts settled for the benefit of your petitioner, Jane 
Daly, and her husband and children. 

Your petitioners, therefore, believing that such partititm will 
be beneficial to all persons interested in the premises, pray that 
a partition may be made of the said premises according to the 
terms aforesaid, and that your petitioners may have such fur- 
ther and other rdief in relation to the matters aforesaid, as to 
the Commissioners shall seem meet. 
Schedule (showing the lands in the divided parts, and stating 
minutdy any rights of way or other easements created for the pur- 
pose of the partitions.) 

If convenient, the general description of the whole property may 
be placed in a separate schedule from the divided lots, and in all 
cases the schedule must specify the denominations of the land, the 
head-rent, or quit-rent, if any, with the arrears, if any; the te- 
nants^ names ; and the date and description of the instrument (if 
any) under which each tenant holds. 

If there be any incumbrances a£fecting the entirety of the pro- 
perty, or of any portion thereof, they should be noticed : and incum- 
brances affecting any undivided shares should be scheduled or moi- 
tioned explicitly in the body of the petition. 

The petition should be accompanied by concise abstracts of each 
petitionei's title, from the period when the interests were seFered, 
and by an affidavit by each petitioner, or his attorney, that he has 
read the potion, ineluding the schedules, and also the abstract of 
his own title, and that he believes the petiticm and schedules to be 
true, and that he believes the abstract to be a fair and correct ab- 
stract of his title. The deponents must sign the petition and each 
schedule, and each deponent must sign the abatract to whidli his 
affidavit relates. 
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£x(^ajiges niay be made of lands not mbject to be Exchange. 

^ Where lands 

sold, under the 46tli Section, whicli provides : — nof subject 

' ' ^ to be sold. 

That it shall be lawful for the Commissioners, upon the applica- 
tion of the owners of lands not subject to he soldy or as to wMch no 
proceedings for a sale shall he pending, who shall desire to effect an 
exchange of such lands, to make or cause to be made such inquiries 
as the Commissioners may think fit for ascertaining whether such 
exchange would be beneficial to the persons interested in the res- 
pective hinds ; and in case the Commissioners shall be of opinion 
that the proposed exchange would be beneficial, and that the terms 
thereof are just and reasonable, they shall make an order under their 
seal for such exchange accordingly; and in such order for exchange^ 
or in a map or plan annexed thereto, shall be shown the lands given 
and taken in exchange respectively under such order ; and the land 
taken upon such exchange under such order shall, without any con* 
veyance or other assurance in relation thereto, go and enure to and 
upon the same uses and trusts, and be subject to the same conditions, 
charges, and incumbrances, as the land given upon such exchange 
would have stood limited or been subject to in case such order had 
not been made. 

Wbere lands are intermixed a petition for a division Division of 

intermixed 

of them can be presented under the 47th Section, which ^^^ maybe 

^ ' eflfected, al- 

provides : — though not 

* subject to be 

sola under 

That it shall be lawful for the Commissioners, upon the application ^ ' 

of any number of persons who shall be separately owners of parcels 

of land not subject to he sold, or €uto which no proceedings for a sale 

shail b6 pending, so intermixed, or divided into parcels of inconvenient 

form or quantity, that the same cannot be cultivated or occupied to 

the best advantage, but forming together a tract which may be 

divided into convenient parcels, and who shall desire to have the 

whole of such tract divided into convenient parcels, to be allotted in 

lien of the old parcels, to make or cause to be made such inquiries as 
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the Commissioners may think fit, for ascertaining whether soch 
proposed division and allotment would be beneficial to the persont 
interested in such lands ; and in case the Commissioners shall be of 
^ opinion that the proposed diviaon and allotment woold be beneficialt 
they shall make an order for the division and allotment thereof 
accordingly, with a map or phm thereunto annexed, in whidi diaB 
be spedfied as well the parcels in which the several persons on 
whose application such order shall have been made were respective^ 
interested before such division and allotment, as the several parcels 
allotted to them respectively by such order; and the parcels of land 
taken under such division and allotment shall go and enure to and 
upon the same uses and trusts, and be subject to the same coaditloBs, 
charges, and incumbrances, as the several lands which the perstms 
taking the same shall have relinquished or lost on such division 
would have stood limited or been subject to in case sndi order had 
not been made. 

Notice of Notices of partition, exchange, or division, under the 

partition. , 

Exchange or 45th, 46th, and 47th Sections, are required by the 48th 

division to ; ' . . ^ '^ 

be given in Section, which provides : — 

cases where 

land not 

suWect to be 

sold. iTiat ju ^Q eage of i^nd in respect of which proceedkiffs for a tale 

shall not be pending, no such order of partUiony or of ezehamge or of 

division and allotmenty shall be made by the CommissiiMiers until 

such notices by advertisement in such public newspaper or news- 

pap^^ as the Commissioners shall direct shall have been given ol 

sndi proposed partition, exchange, or division and allotment, -aod 

three calendar months shall have ehipsed from the publication of the 

last of such advertisements ; and in ocue, before the exfdratioa of 

such three celendar months, any person entitled to any estate in, or 

to charge upon, any land included in such proposed partitioo, 

exchange, or division and allotment, shall give notioe in wiitiBg to 

the Commissioners of his dissent from such proposed part i tim , 

exchange, or division and allotment (as the case may be), the Cob- 
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miflGdoners shall not make an order for such partition, exchange, or 
division and allotment, unless such dissent shall be withdravm, or it 
shall be shown to the Commissioners that the estate or charge of the 
^paxtf so dissenting shall have ceased, or that such estate or charge is 
not an estate or charge in respect of which he would be entitled in 
IBquity to prevent such partition, exchange, or division and allotment ; 
but no such order as aforesaid shall be in anywise liable to be im- 
peached by reason of any infirmity of estate or defect of title of the 
persons on whose application the same shall have been made. 

There 6ire no precedents of petition under the 46th or Remarks 

7 . uponpro- 

47th Sections given ; the preceding precedents can he ceedings for 
easily adapted to any required case ; but the petition exchauge, 
should he entitled in the matter of the different estates ®^**°- 
to which it refers. 

It is one of the Commissioners' by-rules, in reference 
to partition f exchange, or division, by consent, that : — 

In all cases of partition by consent, and of exchange and division Petitions for 
of intermixed lands, the affidavit of the petitioner or petitioners shall ^c. bv con- 
deny all collusion, and shall state that no consideration has been b^'^gj^iaiiy 
directly or indirectly ^ven or agreed to be given otherwise than as v«"fied. 
appears by the petition and abstracts. 

It will he remarked, that by the provisions of the jurisdiction 
several sections — 45 to 48 — ^relating to proceedings for sioners. 
partition, exchange, and division, the Commissioners 
have only jurisdiction where there is no dissent by any 
party, and their provisions are confined to land. 
Leasehold interests are excluded ; proceedings for par- 
titions of laods subject to he sold under the Act have not 
been of unfirequent occurrence ; but the provisions of 
the other sections, relating to lands not subject to be 
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sold, have not been called into use. No question 
necessary to notice has arisen upon the proceedings for 
a partition, which will be found to be very simple. 
Orders for Under the 49th Section of the Act all orders for paHition, 
&c.con-* exchange, or division made by the Commissioners under 
their seal, are for all purposes conclusive evidence that 
aU. necessary proceedings previous to the order had 
been taken, and the orders cannot be impeached for 
informality. 
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CHAPTEE XIX. 

CONVEESION OF LEASES IN PEEPETUITY INTO FEE-FARM 

GKANTS. COMMISSIONEKS* DIRECTIONS AND RULES 

THEREON. FORM OP ORDER. WRIGHTS TO BE COM- 
MUTED. ^TABLES. FORMS OF CONVEYANCES. ^DBED OP 

COVENANT. SALE OP ARREARS OF RENT. 

By the recent Incumbered Estates Continuance Act, 
16th and 17th Vic, c. 64, sec. 3, the Commissioners 
are empowered, where a lease in perpetuity is ordered 
to be sold, to convert it into a fee- farm grant ; thus 
obviating considerable delay and difficulty in obtaining 
fee-farm grants, and, consequently, facilitating and im- 
proving the sale of interests in such leases. 
The Section provides : — 

That where the Commissioners have ordered or diall order the Where a 

sale of any lease in perpetuity, they may, if they shall think it ex- j^i^ i^*^" 

pedient so to do, cause notice to be given to the owner or other per- ^^"^^e ° ^ 

sons interested in the reversion, or any person on behalf of such Cominis- 

owner or other persons, and may thereupon proceed to convert such convert it 
. . * *- *- into a fee- 

lease in perpetuity into a fee-farm grant, according to the principles farm grant. 

prescribed in the Renewable Leasdiold Conversion Act, but their pro- 
cedure in relation thereto shall be according to the General Boles and 
practice of the Court of the said Commisdonera, and in case such 
conversion shall be ordered they shall have power to convey the land 
included in such lease to the purchaser in fee, subject to the fee-farm 
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rent ascertained as aforesaid, and to such exceptions, leversioiis, 
covenants, and clauses as shall be in conformity with the originjl 
lease, and the provisions of the Renewable Leasehold Conversion Act, 
and thereupon the owner for the time being shall have the same 
rights and remedies against the purchaser, his heirs, executors, ad- 
ministrators, and assigns, and against the land, by action, distreaB* 
entrj', or otherwise, in respect of such rent, and of any exceptions, 
reservations, covenants, and clauses contained in the said deed, as 
belong by law to the owner of any fee-farm rent created under tbe 
said Acts. 

In order to give effect to the foregoing section, and 
to point out the course of practice in proceeding under 
it, the Commissioners have issued the following direc- 
tions and forms, dated 18th November, 1853, and 
which have been published after the preceding part of 
this book was in print. 
CommiMion- '* In any case where a lease in perpetuity is ordered 

era' direc- 
tions, 18th to be sold, the Solicitor having the carriage of Hie pro- 
November, 
1853. ceedings shall, either before, or at the time of applying 

for the order to settle a rental, or at such other time as 
shall be approved of by the Commissioner having the 
statement of charge of such matter, lay a statement of fects \ie&SK 
such Commissioner, containing all necessary information 
respecting such lease, and the name of the landlord, or suc- 
cessive landlords, if there be more than one superior lease 
in perpetuity, imder which the premises are holden, and 
the names and the ages of the several eestuis qm my 
so far as the same can be ascertained, and the timeft^ 
the deaths of such of them as are dead, and all soeii 
other information as the Commissioner shall in each oase 
require ; and thereupon, in case it shall be consideifid 
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adyisable by the Commissioner that a conversion should 
take place under the Renewable Leasehold Conversion 
Act, he will grant a conditional order to that effect, and Conditional 

, order. 

direct upon whom such order is to be served, and such 
conditional order shall, as far as practicable, contain a 
declaration or statement : — 

' M st. As to the amount computed to be due for arrears 
of rent, receivers' fees, costs of proceedings, if any, for 
recovery of such rent, making the proper allowance for 
poor rates, &c. 

"2nd. The amount due for fines, fees, and interest, in 
order to entitle the tenant to a renewal. 

"3rd. The amount of the proposed future fee-feum 
rent. 

"4th. The covenants, reservations, &c., proposed to be 
commuted under the Renewable Leasehold Conversion 
Act, and the proposed additional rent, in respect of such 
commutations. 

" And such conditional order shall also contain such 
oilier particulars as the Commissioner granting the 
same shall direct, and shall contain, in a schedule, a 
clear account of the computation of arrears of rent and 
of fines. 

" In case any party shall be desirous of showing cause 
cause against such conditional order, and shall serve order. 
notice for that purpose, the application to make absolute 
such conditional order shall be moved before the Com- 
nuBsioner by whom the said conditional order shall have 
been granted ; all parties being at liberty to have such 
application reheard as of course before the fall Court. 
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mS^^^^^ "The conditional order is to be drawn up by the 
Eegistrar in the acoompanying form ; and in order to 
avoid any just exception being taken to it by the land- 
lord, the materials for the preparation of sttch order 
should be ascertained, and the necessary computations 
made, with great care. Where any substantial cause is 
established by the landlord, the costs of the eonditiohal 
order will be disallowed, unless the Commissioner should 
award such costs, or any part thereof, on being satisfied 
that reasonable exertions were made to enable the 
Kegistrar to prepare the conditional order correctly. 

Documcnte "A copy of the statement of facts on which the 

to be served *•' 

ontherever- couditiMial Order is grounded, and where ihe amount of 
the fee-farm rent has been directed to be ascertained by 
a notary, a copy of the case, and opinion thereon, are to 
be served on the owner of the reversion, along with ^e 
conditional order ; but these need not be served on the 
other parties directed to be served with the order, xmiess 
the Commissioner shall so direct ; but the stateij^ient of 
facts must be lodged in the office of the General Clerk 
before the issuing of the conditional order. 

Tables. " I^ Ordinary cases, the addition to the fee-farm rent, 

in lieu of renewal fines, may be ascertained from the 
accompanying table; and any iaddition for commuted 
covenants will be fixed by the Commissioners. 

" Where the lease to be sold is not held directly und^ 
the fee, but there are superior leases, it will be neoessatjr 
that the final order for conversion should extend to yi 
the leases, so as to enable the Oommissioners to eonvej 
the fee to the purchaser; but it will ordinarily be 
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desirable to make separate conditional orders for each 



" The final or absolute order for conversion is to be pinai order. 
drawn up by the Registrar, having regard to the condi- 
tional order, or orders, on which it is founded, and to 
the Commissioner's fiat (if any) made in relation thereto, 
and is to be submitted to the Commissioner for his ap- 
proval, before passing the seal of the Court : and such 
absolute order shall contain the tenor of all the covenants 
and agreements, which are to continue subsisting on the 
part of the owner of the rent, and the owner of the land, 
respectively. 

" The substance of the order for conversion should be 
stated on the rental, which shall also provide for the ex- 
ecution by the purchaser of a proper deed of covenant, 
in case the Commissioners shall so direct. 

'*The landlord may, after the sale, apply for any sum Payment of 
found due to him for rent, fines, and fees ; and any far- 
ther rent, fines, fees, and interest, which may have 
accrued since the date of the order for conversion ; and 
shall be entitled to a duplicate of the Commissioner's 
conveyance. 

** The present directions are to apply to any Estate 
which has not yet been posted ; and with regard to leases 
now posted for sale, or already sold, but not conveyed 
to the purchaser, the necessary proceedings for conver- 
sion may be taken by the purchaser, if he shall think 
proper, at his own expense." 
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POBM OF OOKBinONAL OKBBB FOB GOFTEBSIOK. 

Tuesday, JVov. 24, 1853. 
Form of or- In the Matter of the ) Upon motion of Mr. 






Estate of, &c. } Solidtoi 

for the Petitioner, and upon 



reading the statement of facts filed in the office oi 
the General Clerk the 20th instant, and upon reading the 
order for sale in this matter, dated 1st January, 1853, 
whereby it appears that the Commissioners have ord^ied 
a sale of a lease in perpetuity of the lands of Clonea, in 
the " Barony of," &c., such lease being dated the 9th 
day of August, 1769 :* It is ordered by the Commis- 
sioners that the said lease be converted into a fee-farm 
grant, on the following terms ; that is to say : — 

1st. That the fee-farm rent shall be the yearly sum of 
£88, in lieu of the present rent of £82 7s., and of the 
renewal fines and fees, and of the exceptions, reserva- 
tions, and rights hereinafter stated to be commuted. 

2nd. That the amount now due for arrears of rent, 
including receiver's fees, after deducting the proper pro- 
portion of poor's rate, is £39 28. 4d. 

3rd. That the amount now due for renewal fines and 
fees, and interest up to the present day, is £50 3s. 6d. 

4th. That the exceptions, reservations, and rights, 
under covenants mentioned in the schedule hereto, shall 
be commuted for the annual sums therein also mentioned 

— such sums being included in the said rent of £88. i 

I 
» 

• If the order apply to a superior lease, add, ** And it appearing that tk^ 
title of the lessor is derived under a certain other lease in perpetuity, dated 
the 8th January, 1768." 
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Unless cause be shown to the contrary, within twenty- 
one days after the service of this order upon, " &c." 

And it is further ordered, that in case the owner of 
tiie reversion shall be willing to accept an addition to 
tiie fee-farm rent in lieu of any of the other exceptions, 
reservations, and covenants in the said lease, he shall be 
at liberty to apply to the Conmdssioners in relation 
tl^i^to, upon notice to the Petitioner and the parties 
who have appeared in this matter. 

SCHEDTTLE. 

Account of Headrrent. 

£ s. d. 
To half-year's rent, due 1st Jan., 1854, . 41 3 6 
Deduct half poor's rate, at 2s., . .212 



£39 2 4 



Account of Fines, Sfc, 

To amount of fine on death of Jas. Stokes, 

who died in Nov., 1849, . . 41 3 6 

Interest thereon to present time, . .900 



£50 3 6 



BIOHTS TO B£ COlOnTTEl). 

The covenant not to plough or sow with com or grain, 
in any one year, more than two-third parts of the arable 
land included in the lease, and the reservation of penal 
rents for breach of the said covenant, to be commuted 
into the payment of the annual sum of 4s., &c. &c. 
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Leasehold Conversion, 



Table. Table showtng the Addition to the Rent in lieu of the 



Directions 
for use of 3 
Table. 



Renewal Fines, 



Age of life. 

Between 4 and 20, 

20 „ 34, 

34 „ 46, 

46 „ 54, 

54 „ 60, 

60 „ 68, 

68 „ 74, 

Above 74, . 



3 Pence. 
4 
5 
6 
7 
8 
9 
10 



For eacli life in being, take the sum in the Table 
opposite the age of the life ; and for each li& dropped, 
take three pence. The total of these will be the addi- 
tion to the rent for each pound sterling of the renewal 
fine. 

This Table is to be applied to cases of leases for lives, 
or for years determinable on lives, where the tenant is 
entitled to a renewal on the fall of each life ; but is not 
applicable to leases for years absolute renewable for eyei*. 



FORMS OF CONVEYANCE UPON CONVEESION OP LEASES IK 
PEEPETUITY. 

No. 1. — Where the Lease to he converted is held directly 
under the Fee, 

[Redte the original lease in perpetuity as in the Forms heztetctfoie giveo*] 

And whereas the Commissioners for Sale of Incumbered 
Estates in Ireland have, by order duly made by thenxfiyr 
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that purpose, directed that the said lease should he con- 
verted into a fee-&nn grant upon the following 
terms: — 

[Insert a copy of the body of the order.] 

Now we, and 

two of the Com- 
missioners for Sale of Incumhered Estates in Ireland, 
under the authority of an Act passed in the 13th year 
of the reign of Queen Victoria, intituled " An Act, &c.," 
and of the Acts for continuing and amending the same, 
in consideration of, "&c.," do grant unto the said R. S. 
the town and lands of Clonea, in the barony of Ikerrin, 
and coimty of Tipperary, containing 350 acres, 3 roods, 
and 16 perches, statute measure, or thereabouts, and 
described in the map annexed hereto, with the appur- 
tenances (excepting, &c.)* To hold the same unto the 
said K. S., his heirs and assigns for ever, subject to the 
leases and tenancies mentioned in the schedule hereto, 
and subject to the perpetual yearly rent of eighty-nine 
pounds, payable half-yearly, on the 1st day of January, 
and the 1st day of July in each year (the first half-yearly 
payment being due on the 1st day of July, 1854), such 
rent being a fee-farm rent, under the Renewable Lease- 
hold Conversion Act, in respect of the said lease for lives 
renewable for ever, and subject to all powers and reme- 
dies for enforcing payment of the said rent, or existing 
inrespectthereof, and also subject to the covenants on the 



* The exceptions, &c., are to follow the terms of the lease, except so &r 
M they may be modified by the order for conyersion. 
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part of the owner of the land mentioned in the eoid 
recited order, and with the benefit of the covenants on 
the part of the owner of the fee-farm rent also mentioned 
in the said recited order. 
In witness whereof, &c. 

FOEM OF DEED OF COVENAHT, 

Aoeampanying Commiasumer^s Cofweyance, and to he fin- 
grossed on the same Parchment. 

This Indenture, made the seventh day of March, 1854, 

between John Stokes, of , Esq., of first part, 

and E. S. of the second part, witnesseth that the said 
John Stokes doth hereby, for himself, his hdrs, execa- 
tors, administrators, and assigns, coyenant with the sasd 
E. S., his heirs and assigns, to observe the several cove- 
nants referred to in the annexed conveyance, on the part 
of the owner of the rent, and that l^e said B. S. doth 
hereby, for himself, his heirs, executors, administrators, 
and assigns, covenant with the said John Steves, his 
heirs and assigns, to observe tiie several covenants re- 
ferred to in the annexed conveyance, on the part of tie 
owner of the land. 

In witness whereof, &c. 



FOSM OF HABEXTDTTM, 

IFhffre the Interest to he converted is an Under-lease, 

To hold the same unto the said E. S., his heirs and 
assigns for ever, subject to the leases and tenancies men- 
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tioned in the sohedule hereto, and subject in the Brst 
place to the peipetoal yearly rent of £89, payable half^ 
yearly, on the 1st day of January, and the first day of 
July in each year (the first half-yearly payment being 
due on the first day of January, 1854), such rent being 
a fee-fenn rent under the Eenewal Leasehold Conver- 
sion Act, in respect of the said lease for lives renewable 
for ever, dated the seventh day of July, 1779 ; and such 
fee-farm rent being payable in the first instance by the 
ownar for the time being of the fee-farm rent of £153^ 
aext hereinafter reserved, and subject in the next place 
to the perpetual yearly rent of £1 53, payable half-yearly, 
on the 10th day of April, and the 10th day of October 
in each year (the first half-yearly payment being due on 
tlie 10th day of April, 1854), such rent being a fee-farm 
lent under the Eenewable Leasehold Conversion Act, in 
respect of the said lease for lives renewable for ever, 
dated the 7th day of November, 1781, and subject to all 
powers and remedies for enforcing payment of the said 
. rents, or existing in respect thereof, and also subject to, 
and with the benefit of the covenants contained or refer- 
red to in the said order, on the part of the owner of the 
land for the time being, and the respective owners of the 
said rents for the time being. 

In witness, &c. 

This deed of conveyance is to be accompanied by such 
deed or deeds of covenant as the Commissioners may 
direct to be executed, in a form similar to the one before 
given, all of which may be placed on the same parchment. 
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fiiOeofar. It will also be observed that under thte Incumbered 

rcarb o! rent. 

Estates Continuance Act, section 9, the Commissicaiers 
are empowered to include arrears of rent in the sale. 

That section provides : — 

CoramiB^ion- That where a sale is made by the Commissioners under the said 
cluSarretia -^^ ^^ ^^^^ -^^^ ^^ ^"7 ^^^^ ^^ \eaae, it shall he lawftd for them, 
of^rent in a whenever it shall aK)ear to them convenient so to do, to inclade in 
such sale all or any part of the arrears of rent, if any, which may 
at the time of the sale be owing firom any lessees or tenants, subject 
to whose leases or t«nancie8 the sale is to be made, where such 
arrears are subject to any incumbrance in respect of which an in- 
cumbrancer shall have obtained an order for sale, or where the order 
for sale has been obtained by the owner, and in the conveyance or 
assignment of such land or lease to assign such arfears to the pur- 
chaser accordingly ; and such purchaser, his heirs, executors, admi- 
nistrators, or assigns, shall, after such assignment of the said ar- 
rears, have for the recovery and in respect of the non-payment 
thereof, the same rights and remedies which the person or persons 
who would have been entitled to such arrears would have ];)0S8essed 
if no such assignment thereof nor any conveyance or assignment oC 
such land or lease had been made. 



In order to give effect to the foregoing section, and to 
point out the practice in proceeding under it, the Ccmi- 
missioners' directions of 18th November, 1853, pro- 
vide : — 

"Thatonsettling the rental, the petitioner, or the party 
interested, may apply to the Master to have the arrean 
of rent due by any tenant, at the time of sale, included 
m the lot ; and in case the Master, after a full oonside- 
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mtioa of tlie matter, shall grant such application, it shall 
be stated on the rental that such arrear as may be due 
at th/e time of sale is so included in the lot. 

" Every conveyance to a purchaser may contain an 
assignment of rent, which may have fallen due subse- 
quently to the sale, as well as of any arrears of rent due 
prior to the sale, and included in the lot." 



o2 
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CHAPTER XX. 

0O8T8. — PROVISIOKS OP ACT AS TO PAYMENT OF. JFKIS- 

DICTIOK OF COMMI8SIOKEE8 OVBB EaXTITT COSTS. — 
ORDEB IK WHICH COSTS PAYABLE.— COSTS OF PABTY 

PROTINO IKCmBRANCE. OF AFFIDAVIT COlTTAINnrO 

IMPROPER MATTER. SETTLES FOR TAXATION OF, CASES 

WHERE COSTS ALLOWED AND DISALLOWED. 

The several portions of the Act, and the General Enles 
in relation to the costs incidental to all the proceedings, 
are here arranged together, and by referring to the 
Appendix and the Schedule of Fees, it will be found 
that eveiything on the subject of costs has been col- 
lected. 

The 30th Section provides : — 

ProTisi(HMof That the Comimasioners shall, out of the purchase money to be 

Act fts to 

payment of roceived on the sale of any land or lease, or part thereof, under the 

^^^ * Act^ allow and pay such costs of and consequential on the application 

for the order for the sale cu theif shall think fit^ and the expenses of 

and incidental to the sale. 

It would seem by this Section that the Commissioiiers 
had a discretion in giving or withholding the costs of 
the sale. However, by a subsequent section (40th), it 
will be seen that foil power is conferred on the Commis- 
sioners in reference to all costs ; it provides : — 
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Hiat •» eoerp proeeeding under the Act the Commissioners shaU JuriidictioB 
have fon power and discretion as to the giving or withholding costs gioners as to 
and expenses, and as to the persons by whom and the fimds oat of ^^^^^|^^ 
which the same shall in the first instance or ultimately he paid, re- ^*^^ 
paid, and borne, and shall and may apportion the same amongst such 
parties, and in respect of interest, rents, or income, and principal or 
oorpos, as they shall see fit 

By tlie Incumbered Estates Continuance Act, Section 
12» it is provided that : — 

In the case of any petition for a sale presented after the passing of iq ^ n yi^t., 
this Act, the costs of the petitioner in respect of such petition, and of ^' ^» *' ^^' 
any proceedings thereunder, shall not (unless the Commissioners 
flihaU otherwise direct) be payable out of the proceeds of ihe sak, 
otherwise than in the same order of priority in which the incnm- 
Immoe of the petitioner shall be payable, anything in the said recited 
Acts, or any rule or practice of the Commissioners, to the contrary 
notwithstanding. 

The Commissioners not only have the power of award- And over 

costs of 

ing or refusing costs of the proceedings in their Court, Eqmty pro- 

. . ^ ceedings. 

hut m certain cases they have the power of deciding 
what costs, incurred in Equity proceedings, should he 
paid out of the proceeds of the sale ; where there has 
heen a hill filed, or decree for an accoimt pronounced, 
or a reportunder a decree in an Equity cause, or any 
other pending proceeding in a Court of Equity, the Com- 
missioners have fdll power to make provision for the 
payment of any costs incurred in relation to the pro- 
ceedings in the Court of Equity, as the circumstances of 
the case may require. (Section 41.) 
It may he here noticed, that, in order to ohtain the 
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Mode of Ob- Commissioners' decision npon what Eqtiity costs wiD be 

taining order 

forEqui^ allowed by them, and to have them ascertained, the 

coBts, and . , . 11 . /. 

certificate to practice IS to scrve notice upon all parties of an applica- 

havesame 

taxed. tion to be made in Chamber, for an order allowing the 
costs claimed, and, if allowed, for the Comniiflsioners' 
certificate for the purpose of having them taxed. K the 
costs claimed be such as the party would have been even- 
tually entitled to recover in the Equity proceedings, the 
Commissioners will grant a certificate, indorsing the 
order for it upon the notice of motion, upon the produc- 
tion of which in the Kegistrar's Office the certificate will 
be prepared; and by a General Order of the Court of 
Chancery, dated 18th June, 1850, this certificate wiU 
be received as a side-bar rule, and an order obtained in 
the Registrar's Office in the Court of Chancery referring 
the costs to the Taxing Officer of that Court. 

Order in The Order in which the costs chargeable against tiie 

which costs . . 1 :• ■• 

chargeable fund produced by a sale are to be paid is r^wttea by 
fund pro- the 25th General Eule, which directs ; — 

duced by a 
sale are to 
be paid. ^jj^^ ^j^g ^g^ chargeable against the fund produced l^ a aale 

shall be, Ist, such costs of, and consequential on the applicatkm i»r 

the order for the sale, as the Commissioners shall think fit to allow; 

2nd, the expenses of, and incidental to the sale ; and 3rd, the eoefts 

awarded to any tenant who shall establish a claim forftleueisr 

agreement not set forth in the schedules given by the owoor of Cke 

land, except such part of the last-mentioned costs as shall heactuattj 

recovered under the order of the Commissioners £rom the owner oi 

person who shall have contested such claim ; and the Com m issionfiCT 

may direct the owner or other person contesting sudi dahn to reim-' 

burse the fund in any costs awarded to the tenant establiahing tJ« 

claim, and paid to him out of the fimds in Govt; pforided that 
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nHhing berdn amtaioed shall prednde the Commisrioners from 
giving costs to an owner, not being the petitioner or party haying 
the carriage of the proceedings, in any case in which it shall appear 
to be just and reasonable that snch owner should be allowed costs. 

And the 26th Kule directs : — 

That the, costs properly incurred by an incombraucer coming in The costs of 



and proving his incumbrance shall, except where the Commissioners pj^^i^ s 

may othewlse direct, rank in point of priority with the incumbrance, ^^^J^^ 

in respect of which such costs have been incurred. priority with 

demand. 

By the 60th General Rule it is ordered : — 

That any party introducing any scandalous, prolix, or irrelevant Costs of affi- 
davit con- 
matter into any petition, affidavit, or other document, shall pay the taining scan- 



costs incident to such misconduct, and all such scandalous, prolix, pro^,'or 
and impertinent matter shall be expunged at the expense of such party. ^^^^^ 



Oost$. 
The following rules regulate the practice as to the p^^ 

taxation and general course of proceedings in reference ^^' 

to costs: — 

That an costs incurred in proceedings before the CcMnmissionerB, or 
in relation thereto, shall be taxable upon the requisition of any party 
(without any order referring the same for taxation) by such officer 
of the Court as the CommissionerB shall, from time to time, appoint 
Ibr that purpose; and it shall be the duty of such officer, if any diffi- 
ctS^ shall arise upon the taxation of such costs, to consult the Com- 
iQiniMers, or one of them, in regard thereto. And it shall be lawful 
Amt any party dissatisfied with such taxation to apply to the Commis- 
sionerB by way of appeal from such taxation. But unless notice of 
such application shall be lodged for service within two days after such 
costs shall be certified by the officer appointed to tax the same, the 
taxatton thereof shall be condiisive upon all parties, unless the Com- 
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mincmen upon ipedal grounds shall otherwise order.-^71s< Qmtrtd 

Ride,) 

Setox^ L- ^^* *^ ^^^^ appointed to tax costs shall be at Hbert^r to tax 

tween costs incurred in proceedings before the CommissicHifflnB) or in relation 

nttomeyand , , , „ 

client. thereto, between attorney and chent, without any rule or order for 

that purpose, and it shall be his duty so to do^ upon the reqiisition 

of the client— <72iid Oeneral Rule,) 

OroBssum That in all cases of costs, whether betwem party and party, or 

offered by attorney and client, it diall be competent for the party against whom 

of taxed ^ ^^ ^^^'^ '"^ claimed, to offer by notice a sum in gross in haa of 

costs. g^^ ^^og^ j^^ jf ^j^ p2„^ entitled to such oosts shall agree to 

accept of such sum, the officer appointed for the taxation of costs shall 

certify the sum specified in such notice as the sum to wfaidi he has 

ascertained such costs; but in case the party entitled to such oosts 

Shan refuse to agree to such notice, and shall thereby render it neces- 

to l^^tiSan^ saiy to have such costs taxed, and the same shall be taxed to leas 

Bimoffered, than the sum so offered by such notice, the party entitled to such 

titled to costs costs shall be charged with the expenses of such taxation, and the 

tobecharged 

with expen- same shall be ascertained by the officer, and deducted from the amount 

tian. o^ such costs, or an office rule may be obtained for the payment of 

the same, in case the sum due on such costs shall not be sufficient to 

cover the amount of such expenses. — (73rd General Rule.) 

Oourt may That in any case in which the Court shall award costs to any uaitj 

award a 

gross sum in it shall be optional with the Court, either to refer the costs to be 

costs. taxed, or by the order to direct payment of a sum in gross in lieu of 

taxed costs, and also to direct by, and to whom, such sum in gross 

shall be paid.— (7M General Rule.) 

Rule may be That in any case in which costs are dhrected to be paid by any 

entered lor 

payment of order, and the same be subsequently taxed or ascertnned, the party 

on produc- entitled to such costs may, upon production of the said order, ami 

fi^te/ ^^' *^® officer's certificate of the amount thereof have an office rule 

entered for the payment of the same.— (75t& General Rule.) 

Bills of costs That all biUs of costs, whether between attorney and client, at 
to be re- 
tained in party and party, when taxed, shall be retained in the office ; and at 

boimdhip. ^^ ^^^ 0^ every term, all such biUs of oosts taxed dnce the previ0<» 
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^€im shall be bound up ia one or more yolomes, with proper indexes, 
and to that end the costs for taxation shall be written on post paper, 
bookwise, with a sufficient margin ; and in taxing any subsequent 
costs in the same cause or matter, regard shall be had to the preced- 
ing biUs, so as to ascertain that none of the items charged were in- 

ohided in any previous bill ; but no inspection shall be given of any Inspectionof, 

where not 
bills of costs lodged in the office between attorney and cHent, except allowed. 

to the attorney or cli^t, or their respective agents, without the spe- 
cial order of the Gourt-^(76tA General Rule.) 

That on the taxation of costs, no sum shall be allowed for the co§ts of at- 
attendance of counsel, on a reference before a Commissioner, unless c^^l'® 
such Ommisfflouer shall have entered in his book, his approbation of !«^®°pj 
the attendance of such counsel — (Jlih General Rule.) 

There have been very few questions, as yet, raised Costs of ap- 
upon the subject of costs. It has been nhown that counsel in 

chamber mo- 

tiiere is a by-rule of the 10th January, 1850 (nearly tions not ai- 
similar to the 77th General Rule), by which the costs lessConunis- 

^ •' aioner certi- 

of the appearance by counsel in Chamber motions will *es^or them. 

*-*^ •' ^ And appear- 

only be allowed, when the necessity for such appearance *°^® ®' **^*. 

has been certified by the Commissioner ; and Ihat in ^^^otion 

such cases the costs of the appearance of but otne counsel of'p^^f 

will be allowed ; and that upon motions for the carriage S^cSSy 

of the proceedings the costs of but one counsel will be ^L* e^"^«?o 

allowed, unless the Commissioner certify in favour of Nofee ai- 

the attendance of a second ; also that no fee will be (Sunseum 

allowed against the fimd for counsel in settling the affida^t or 

draft of an affidavit or other document filed as cause ment as 

against a conditional order. — In re Jenninds Estate^ conditional 

order. 

p. 69. 

The Commissioners will give the costs of preparing Costs of pre- 
to resist a motion, of which notice was served by the "^ motion 
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if with- other side and withdrawn, down to the time of witii- 

drawn, given , - _ -, ^^ 

up.to time of drawal. — In re Scott, 

withdrawalt i 

soUcitori»«r- Where a solicitor presents a petition, or takes other 
SSSSfc tor proceedings for a married woman nnder the 38th Sec- 
pro^eds for tion of the Act, he will he held personally liahle for tlie 
man \\a a costs, unlcss he proceods hy a next Mend of the married 

^'^ ' woman. — In re W, E, Knox, 2 I Jnr., 147. 
2ii**'^ And if a solicitor presents a petition by a party who 

^tSi^t' liad filed his petition as an insolvent debtor, altiiough 
^^^^' not discharged as an insolvent, and does not disclose 
the circumstance of the insolvency, he will be held per- 
sonally responsible for the costs. — In reNisbett, 2 1. Jnr., 
263. 
co8t8 of ap- The costs of an application by a petitioner, or other 

plication for 

ubertytobid party, for liberty to bid at sale, are purchasers' costs, 

are pnrcliaft- 

er*8 costs, and will not be allowed against the fund. 
No aopUca- Where an application for the sale of any land or lease 
^^T^ has been dismissed with costs by a competent tribunal, 
^^cation ^q application by the same party can be entertained by 

this Court, unless it is shown that costs have been paid. 

Sec. 18. 
^ diow^^ -^d *^® petition for a sale must show that such coats 
^.~^ were paid, mUy p. 39. 

^ ^^°" ^ ^^^ ^^ perusing and settling petition, a fee to 
^rpeti^ counsel will always be allowed, ante, p. 43. 
Costs of pro- Where the owner relies on the 22nd Section as cause 

ceedings 

where owner agamst a Sale, a reference may be directed to one of the 

relies on ^ . . . ■« /» 

22nd8ectian. Commissioners to ascertam yearly profits of estate, and 
the costs of the proceedings wiU be ordered to abide tbei 
result, a/nte, p. 69. 
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. 5Die costs of a case to counsel, to advise upon the cause ^*^^l^ 
shown, not allowed, ante, p. 70. 

Vhere cause is shown by a party, and the solicitor for Costs of 

•^ ^ "^^ ^ showing 

the petitioner does not, within four days after the expi- ^^^^^ 
ration of the time limited by the conditional order, serve 
notice of a motion to nmke the order absolute, notwith- 
standing cause; the party showing cause will be entitled 
to enter a side-bar rule directing the cause shown to be 
allowed with costs, and referring them to the officer to 
tax, ante, p. 70. 
. Any party having in his possession abstracts of title. Costs of do- 

. * _ - , cuments 

copies of deeds, rental, maps, or surveys, or other papers lodged by 

. parties. 

which might be made available in the proceedings in 
this Court, and which have not been previously paid for, 
may be lodged, and the costs of them will be allowed, 
ante, p. 101. 

After the sale the solicitor having the carriage of the Payment of 

° ^^ costs out of 

proceedings may obtain an order for payment of the costs pocket. 
out of pocket, ante, p. 187. 

The solicitor for the party having the carriage of the Feeonap- 

PToval of 

proceedings is not entitled to a fee, upon approving of draft con- 

yeyanoe 

the purchaser's draft conveyance, fix)m the purchaser; allowed, 
but if the draft be carefully settled, the Commissioner 
wOl endorse in fold his approbation of it, and a fee of 
£1 Is. wiU be allowed to the solicitor in his costs in the 
matter, ante^ p. 206. 

Where the purchaser is discharged from his purchase Costs of pur- 

chaser when 

by reason of misrepresentations in the rental, he will be discharged, 
entitled to be repaid his purchase money, with 5 per 
cent, interest, and his costs, including costs of application 
for his discharge, ante, p. 215. 
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Co«t8 of oro- Costs properly incurred in proceedings for a partitLon» 

paititioii. including costs of surveys and adyertisements, must be 

borne by owners of respectiye estates, in proportion to 

their respective shares; and the amount paid by the 

owner having a limited interest, shall be a charge in his 

favour upon the inheritance, on^, p. 270. 

Costs of pro. Costs properly incurred in proceedings for an exchange 

exchange or or division, are in the Commissioner's discretion, having 

division. . 

regard to any special agreement between we parties; 
and the amount paid by the owner having a limited 
interest will be a charge on the inheritance, anU^ p. 274. 
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CHAPTEE XXI. 

ASSIGNMENT OK CHAEGE UPON FUND PENDING PBOCEED- 
INGS. — ^WHEKE GXJAEDIAN APPOINTED. — ^PEMODICAL 
EXAMINATION OP MATTEES BY COMMISSIONERS. — ^EXA- 
MINATION OP WITNESSES. — MONET AND STOCK. — ^BANK 
OP lEELAND. 

In the preceding pages will be found mery important 
provision of the Statute, and every ymeral and hy-rule and 
form, to which, in the practice of the Court, solicitors 
will have occasion to refer. There are some of the 
General Bules, which do not appear to be precisely or 
exclusively applicable to any of the matters already 
consid^ed, and to which attention may be directed. 

Where any assignment, or charge, or other dispoeition of any fond Notice in 

in the hands of the Commissioners, or of the interest of any person ^^^gnm^t 

therein, has been made, a notice in writmg should be lodged in the ^IS^a^^ 

office, stating particularly the fund to which the same relates, and the ducedby 

sale. 
name of the person whose interest therein is affected, and the name 

of the party so claiming to be interested in saeh charge, and some 

placts where notice may be served on such party. — (General Hule, 36.) 

This rule appears to be intended to apply to cases How given. 
where there is no registered assignment, mortgage of, or 
charge upon a demand, or where, after the searches shall 
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have been made, there may be executed an aafitgmywBt, 
mortgage, or charge, upon a demand payable out of the 
proceeds of the sale, the party interested should give 
notice thereof. The proper course would seem to be 
for such party to lodge a claim in the matter, and he will 
get due notice of the proceedings preparatory to the 
allocation of the funds. 

The following General Kule (46th) provides for cases 
where the Commissioners shall have appointed a guardian 
under the 48th Section, ante, p. 6. 

pototingany "^^^ whenever the Commissioners shaU appoint any person to act 

perwmto be in the nature of a guardian, or next friend, to protect the rights of any 

be served, infant, idiot, lunatic, or married woman, in any matter decoding 

and may be 

rescinded, before them, the order made by the Commisnoners to that effisct 

shall be served upon such person, and all notices and orders subse- 
quently served upon such person shall be deemed to have been daty 
served upon the party whose interest such person has been so appointed 
to protect But it shall be competent fnr any person interested, or 
claiming to be interested, to apply to the Commissioners to rescind or 
vary the order, appointing such guardian, or next friend, or to have 
some other person appointed in his place. 

There is a General Bule regulating periodical exami- 
nations by the Commissioners of the proceedings in each 
matter, and in some cases the result of the examination 
may be of service, where parties bringing estates into 
this Court lie by either from neglect or design. The 
rule is the 48th ; it directs : — 



Commission. That the Commissioners, or one of them, shall, in the first week of 
ers may ex- 
amine state each month, from November to August inclusive, examine the state 
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of «Mh matter, and the proceedings which may have taken place of matters 

sinoe sach last examination ; and if any matter shall appear not to ^'^'^ ^ ^' 

have be^ prosecated with dae diligence, they shall requh>e the party 

having the carriage thereof to explain the reason of such neglect or 

delay, and if such reason shall not appear satisfactory, they shall be 

at liberty to order the carriage of such matter to be transferred to And may 

some other party interested in such matter, who shall undertake to ^^^ of pro. 

prosecute the same with due diligence, and shall order the costs occa- ^^®*'*"*^* 

flioned by such transfer to be paid by the party guilty of such delay, 

and shall order all papers and documents relating to the proceedings 

in such matter, which were in the custody, power, or procurement of 

the petitioner, or party having the carriage of the proceedings, or his 

attorney, to be handed over to such other party, or lodged in the 

Court, as the Commissioners shall direct ; and no petition shall be 

withdrawn or dismissed without the leave of the Commissioners. 



The only remaining General Eules not referred to, or General 

. 1 , . Rules as to 

appearing in the foregoing pages, are those relating to examination 

, , . of witnesses, 

the examination of witnesses vtva voce and upon interro- and money 

and stock 

ffoiories, and the General Rules regulating the proceedings ^°^^^i" 
between the Commissioners, the Bank of Ireland, and la^^- 
the Stock Brokers in respect of the money or stock. 

The rules relating to the examination have not as yet 
been called into use, and it is improbable that they will 
be required ; at all events, until the expiration of the 
three years allowed by the Act for the presentation of 
petitions and the completion of the sales ; when these 
events have occurred, possibly the Commissioners may, 
where ftmds remain in their hands in litigated matters, 
proceed to exercise their fimctions as a Court of Equity, 
fmd examination by interrogatories may become neces- 
Bury ; but until then, these rules will probably be useless. 
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The rules in relation to the examinations will be found 
from Nos. 61 to 62, and those applicable to the course 
of proceeding between the Commissioners and the Bank 
from Nos. 78 to 85, amongst the General Eules of the 
Court. 
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THE ACT, 
12iH & 13th VICT., CHAP. 77, 



ANTITLBD, 

'* An Ad fwrther to fadlitate the Sale and Tramfer of 
Incumbered JEJstatee in Ireland. [2Sth July, 1849.]" 

W^BBEAs it is expedient that further facilities should be given for Sees. 1, 2. 
thesaleandtransfer of incumbered estates in /refond; Be it enacted, ^— ^-^-^ 
ihereioirej by the Queen's most excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Com- 
mons, in this present parliament assembled, and by the authority of 
the same, that it shall and may be lawful for her Majesty, by Thr^ Com- 
warrant or warrants under the royal sign manual, to appoint to be ap- 
any number of persons not exceeding three to be Ck>mmiiEdon6n der sign 
under this Act during her Majesty's pleasure, and upon every va- 
cancy in the office of any such CSommissioner in like manner to ap- 
point some other person to such office, and the said persons so to be 
from time to time appdnted shall be Commissioners for the execu- 
tion of this Act, and shall be styled ** The Commissioners for Sale 
of Incumbered Estates in Irdand." 

2. And be it enacted, That the Commissioners shall cause to be Commis- 
-_,,. ,, •.,„ , t ^ ■, sioners to 

made a seal for their conmusaion, and shall cause to be sealed there- have a oom- 

with all orders, conveyances, and other instruments made by or ^^^ 

proceeding from the Commissioners in pursuance of this Act, and all 

such orders, conveyances, and other instruments or copies thereof, 

purporting to be sealed with the seal of the ConmiisslonerB, shall be 

reoeived in evidence without any further proof theieol 
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The Act 



Sees. lUS. 



8. And be it enacted, that all acts, matters, and thiags wkidi 
the Commissioners are by any of the provisions of this Act requind 
or authorized to do or execute shall and may be done and executed 
by any two of such Commissioners. 

4. And be it enacted, that it shall be lawful for the Commis- 



reSo^*^^ sioners, from time to time (with the consent in eveiy case of the 




secretarr, 
clerks, &c. 



Commissioners of her Majesty's Treasary), to appoint a Secr^aiy, 
and such clerks, messengers, and officers as they shall deem neces- 
sary for the purposes of this Act, and to remove such Secretary, 
clerks, messengers, and officers, or any of them. 

5. And be it enacted, that no Commissioner, Secretary, or oChtr 
officer to be appointed as aforesaid shall hold his office for a longer 
period than five years next after the day of the passing of this Act, 
and thenceforth until the end of the thai next session of pailia- 
ment. 

Salaries to 6. And be it enacted, that it shall be lawful for the Commia- 

be paid out 

of monies to sioners of her Majesty's Treasury to direct a salary not exceeding 

prori ^j^^^^ thousand pounds by the year to be paid to one of the said 



Appdnt- 
ments under 
this Act 
Ihnitedto 
five years. 



by parlia- 



Oommis- 
sioners not 
tosHhi 
House of 
Ck>mmon8. 
Oath of 
Commis- 
sioners. 



Commissioners, and a salaiy not exceeding two thousand pounds tior 
the year to each of the other Commissioners for the time being ap- 
pointed under this Act : and the salaries of the Secretary, declis, 
messengers, and other officers to be appointed under this Act shall be 
from time to time regulated by the Commisnoners of her Majed^s 
Treasury ; and the salaries of such Commissioners, Secretaiy, 
clerks, messengers, and officers as aforesaid, and all other inddeotal 
expenses of carrying this Act into execution not herein Oftherwiae 
provided for, shall be paid out of such monies as shall be provided 
by parliament. 

7. And be it enacted, that no Commissioner ai^inted under thii 
Act shall during his continuance in such office be capable of being 
elected or of sitting as a member of the House of Commons. 

8. And be it enacted, that eveiy Commissioner appointed nadir 
this Act shall, before he enters upon the execution of his office, tatp 
the following oath before one of the Justices of the Court. of.QueaqUi 
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B«Deh or Common Pleas, or one of the Barons of the Goort of Ex- Sees. 9, 10. 
dl6qn«* in Ireland; (that is to say,) v.-,»-n<-— ^ 

* I, A, &j do swear, that I will faithfully, impartially, and ho- 

* neatly, according to the best of my skill and judgment, fulfil all 

* the powers and duties of a Ck>mmissioner under an Act passed in the 

* twelfth year of the reign of Queen Victoria, intituled [here set 
forth the title of this Act:"] 

Afid the appointment of every suoh Commissioner, with the time 
^hea and the name of the Justice or Baron before whom he shall 
have taken the said oath, shall be forthwith published in the Dublin 
Cfaaetie, 

9. And be it enacted, that the Commissioners shall frame, and Commis- 

sioners to 
cause to be printed and circulated or promulgated, as they shall see frame and 

ocoasion, forms of application and directions indicating the particn- form of^ ^ 

lars of the information to be furnished to the Commissioners on ap- ^P"°*^o^' 

plication to them under this Act, with reference to title, incum- 

tnranoes, and the circumstances of the land, and such other informa- 

tion as in the judgment of the Commissioners may assist them in 

Ibrming an opinion on such application, and also such other forms 

and directions as the Commissioners may deem requisite or expe- 

di^t for facilitating proceedings under this Act 

10. And be it enacted, that the Commissioners shall from time to C!ommis- 
time make such General Rules as they may think best adapted for re- make Gene- 
golating the course of procedure under this Act, and for securing the TCi5atSi°^ 
prompt and due distribution and payment of the monies received prweedings 
l^on sales under this Act amongst or for the benefit of the persons Act. 
«6titled thereto, and for the protection in respect of such monies of 

the interests of persons under disability and of future interests, and 
gMierally for securing the due execution of the powers vested in the 
Commissioners under this Act, and giving efiect to the provisions 
and objects oi this Act ; but no fees or sums shall, under any such Ko fees to 
'General Rule or otherwise, be payable to any officers or persons ap- ^^ SJJ^eed-i 
pc^nted under this Act upon or in respect of any proceedings under "*^* 
this Act, save, in respect of any copy or extract of or from any 
order, document, or proceeding actually required and taken by any 

P 
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Sees. 11, 12. 



Rules to be 
laid before 
the Privy 
Council of 
Ireland. 



Rules when 
confirmed by 
Privy Coun- 
cil, and en- 
rolled in 
Chancery, to 
have the 
force of an 
Act of Par- 
liament. 



Rules may 
be altered. 



General 
Rules to be 
laid before 
Parliament. 



Power to 
Commis- 
sioners to 
summon 
witnesses, 
ftc. 



party, such stun, not exceeding three half-pence for every ninety 
words, as shall be paid for the making of sadi copy or extract, and 
the Commissioners shall authorise to be charged to such party fat 
the same : Provided that every such General Rule shall be laid' beftre 
her Majesty*8 Privy Comicil of Ireland^ and it shall be lawful tor 
such Privy Council, by order signed by six of the said Privy CoQn(^ 
to confirm or disallow any such rule, or to alter or amend, and con- 
firm with alteration or amendment, any such rule, or to remit any 
such rule to the Commissioners for further consideration ; and every 
such General Rule (when the same shall have been confirmed by order 
of the said Privy Council) shall be enrolled in the High Court of 
Chancery in Irtland, and when so enrolled shall be binding on die 
Commissioners in the exercise of their powers, and shall be of the 
same force and effect as if the same had been enacted by authority 
of Parliament : Provided always, that any rules so confirmed and 
enrolled as aforesaid may from time to time be rescinded, amended, 
or altered as occa^on may require by other rules made by Ae Com- 
missioners, and confirmed and enrolled in like manner. 

11. And be it enacted, that all such General Rules as shall be made 
and confirmed at aforesaid shall be laid before both Houses of Par- 
liament within one calendar month from the confirmation thereof, 
if Parliament be then sitting, or if Parliament be not then sitting, 
within one calendar month troxn. the commencement of the tiien next 
session of Parliament 

12. And be it enacted, that it shall be lawful for the Commis^ 
sionov by summons under their seal to require the attendance before 
them, at a time and place to be mentioned in such summons, of all 
sach persons as they shall think fit to examine hi rdatioii to aay 
question or matter depending before them, and to require all such 
persons to produce before them all deeds, books, papers, doenmttlfl^ 
and writings relating to such question or matter, and to examte 
upon oath, or, in the case of persons allowed to make afllrmatioB m 
declaration in lieu of an oath, upon aflSrmation or dedantion (ii 
the case may require), all persons who shall attend under soA 
summons, and all persons who shall voluntarily attend before tiMA 
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as witnesses; and it shall be lawful for any of the Commissioners to Sec. 13. 
administer such oath, affirmation^ or declaration ; and every person ^— ~— — ^ 
required by such summons to attend before the Commissioners, who^ 
without reasonable cause, to be allowed by the Commissioners, 
shall fail to appear according to the tenor of such summons, or shall 
refuse to be sworn or to make affirmation or declaration (as the case 
may be), or shall not make answer to all such questions as shall be 
lawfully put to him by the Commissioners, or shall fail to produce 
before the Commissioners any such deed, book, paper, document, or 
writing, being in or under his custody, possession, or power, as shall 
be lawfully required to be produced by him before the Commissioners, 
shall for such de&ult of appearance, refusal to be sworn or to make 
affirmation or declaration, or for not answering any such question as 
alsresaid, or not producing such deed, book, paper, document, or 
writing, incur and be liable to all such penalties, prosecutions, ac- 
tkms, and suits as a person might incur or be liable to for £uling to 
iqqiear, or refusing to be sworn or to give evidence, in any suit or 
matter depending in the High Court of Chancery in Ireland ; and 
the Commissioners shall have the like powers, jurisdiction, and au- 
thority for enforcing the attendance of persons summoned as afore- 
•ttd, for punishing persons failing to appear, or refusing to be sworn 
or to make affirmation or declaration or to give evidence, or guilty of 
flQOtempt, and generally for enforcing all orders made by the Com- 
missioners under any of the powers or authorities vested in them 
«Bder this Act, and otherwise in relation to the matters to be in- 
<|Bhied into and done by them under this Act, as are by law vested 
jbi the High Court of Chancery in Ireland for such purposes in rela- 
ikta to any suit or matter depending in such Court 

13. Provided always, and be it enacted, that the Conunissioners Power to 
Ipay, whore they think fit, receive in evidence affidavits ; and sudi gio^^^to 
afidavits may be made before any person empowered to take affida- SfflSavitef **° 

-ite which may be reodved in evidence in the Court of Chancery in ^d to ap- 
•^ ^ point per- 

JMoad^ or, where they think fit, the Conmiissioners may by Order sons to take 

_, affidavits 

qpdor their seal appoint and authorise any person to take affidavits, and exami- 

or to eramiiie ai^ witness or witnesses who shall attend before such ^ ^"^' 
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Sees. 14, 15. person to be examined, in Ireland or elsewhere, in relation to any 
^""""^'"— ^ application to or matter pending before the Commissioners, and to 

administer oaths, affirmations, or declarations for the purposes of 

such examination. 

Orders ot 14, And be it enacted, that every order made by the Commis- 

Commission- -n j j 

ers may be sioners under this Act, a copy whereof shall be certified under their 

enforced in 

England. seal to the High Court of Chancery in England, may be enroDed 10 

like manner and enforced by the like process as an order for payment 
or for accounting for money made by the High Court of Chancery 
in Ireland, a copy whereof is exemplified and certified to the said 
Court of Chancery in England under the great seal of Ireland, may 
be enrolled and enforced under an Act passed in the forty-first year of 
41 G. 3, c. 90. King George the Thurd, intituled " An Act for the more speedy and 
efiectual recovery of debts due to his Majesty, his heirs and suc- 
cessors, in right of the Crown of the United Kingdom of Great 
Britain and Ireland, and for the better administration of justice 
within the same." 

Commis- 15. And be it enacted, that the Commissioners shall be a Court 

sioners to be 

a Court of of Record, and shall have all the powers, authority, and jurisdiction of 

have £e ^ Court of Equity in Ireland for the investigation of title, and fbr 

ofaCo^^f As^i^^Aiuing and allowing incumbrances and charges and the amounts 

Equity, and (j^e thereon, and settling the priority of such charges and incumbrances 

any inqui- respectively, and the rights of owners and others, and generally fbr 

ries, &o., to 

any one ascertaining, declaring, and allowing the rights of all persons in any 



Commis- 



land or lease in respect of which application may be made under this 
Act, or in the money to arise from sales under this Act ; and shall 
have the like authority and jurisdiction for enforcing, rescinding, or 
varying any contract for sale made under this Act, and in other 
matters incident to or consequent on a sale under this Act, as are 
vested in a Court of Equity in relation to a sale under the direction 
of such Court ; but their procedure shall be according to such Creneral 
Rules as aforesaid, or, where the General Rules shall be inapplicable^ 
at the discretion of the Commissioners ; and the Commissioners shall 
have power, in relation to any matter or question before them, to 
send cases for the opinion of a Court of Law, and to direct issues of 1 
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fiict to be tried by a jury ; and, subject to any such General Rules as Sees. 16-19. 
aforesaid, the Commissioners may refer to any one of such Commis- ^'— ">-^-^ 
sioners any such inquiries and matters as th^ may think fit, and 
each one Commissioner shall, for all the purposes of this Act, have in 
relation to all such inquiries and matters as shall be so referred to him, 
the like powers, authorities, and jurisdiction as the Commissioners, or 
any two of them, would have under this Act 

16. And be it enacted, that where land in Ireland, or a lease in Where land 

or 1g&S6 of 
perpetmty, or any lease for a term whereof not less than sixty years land in Ire- 

sfaall be unexpired at the time of such application as hereinafter men- j^t^tJfi^^' 

tioned, or any Church or College lease of land in Ireland, shall be cumbrance, 
" ^ owner may 

subject to any incumbrance, it shall be lawful for the owner of such apply to 

Commis- 
land or lease, within three years firom the passing of this Act, to apply sioners for a 

to the Commissioners for a sale of such land or lease under the provi- ^ ^' 

sions of this Act 

17. And be it enacted, that where fmy land in Ireland, or any such Incum- 

lease as aforesaid of land in Ireland, shall be subject to any incum- apply to 

biance, it shall be lawful for any incumbrancer on such land or lease, sionSrsVor 

within three years from the passing of this Act, to apply to the Com- ^ ^9^ ^" 

missioners for a sale, under the provisions of this Act, of the whole or incum- 
brances. 
part (as in the judgment of the Commissioners may appear necessary) 

of such land or lease, for the purpose of discharging the incumbrances 

thereon. 

18. And be it enacted, that where application for a sale of any ^q applica- 

land or lease has been dismissed with costs by a competent tribunal, tertsdneduS- 

no application bv the same party for a sale of such land or lease, or 1®^ costs of 
rtr . r J ^ any previous 

any part thereof shall be entertained by the Commissioners, unless it is application 
shown that such costs have been paid. 

19. Provided always, and be it enacted, that for the purpose of where 

aathorizing an application for a sale under this Act, the land shall i^^^ ^^ ^ 

not be deemed subject to an incumbrance where the same shall not ^v?®*!"^ 

affect the inheritance, unless such incumbrance shall affect a term of incum- 
brance. 
not less than fifty years absolute unexpired, or a greater estate in such 

land, and shall have been created by the owner of an estate of inhe- 
ritance, or by a person who, but for an act which is void against or 
postponed at Law or in Equity to such incumbrance, would be the 
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Sec9. 20, 21. owner of an estate of inheritance, tmt an incambrance charged under 
"'"*"^'"*^ a power created by the owner of an estate of inheritance diall he 
deemed to have been created by snch owner; and such lease in per- 
petuity or other lease as aforesaid shall not be deemed subject to an 
incumbrance where the same ^all affect a derivative estate or interest 
only, or less than the whole estate created or agreed to be created by 
such lease in perpetuity or other lease as afcn^said, unless such 
incumbrance diall have been created by the owner of or person 
entitled to the whole estate created or agreed to be created by such 
lease in perpetuity or other lease as aforesaid, or by a person who, 
but for an act which is void against or postponed at Law or in Equity 
to such incumbrance, would be such owner or so entitled, but any 
incumbrance diarged imder a power created by Ae owner of or person 
entitled to such whole estate as aforesaid shall be deemed to have be^i 
created by such owner or person so entitled. 

"When in- 20. And be it enacted, that when any incumbrance shall be subject 

combr^ce 

suhfect to to any limitations of estate or interest, or shall be hdd upon any trust, 

the first ^6 Commissioners may proceed and act upon an application or consent 

Sl^&cf to " '^d^r this Act made or given in respect of such incumbrance by tfie 

make appli- fljg^ person entitled to the income of such incumbrance, or by any 

trustee thereof, or other person whose estate or interest in the inconi- 

brance appears to the Commisffloners sufficient to oiable him pp(^)eily 

to apply or consent in respect of the interests of the parties intererted 

in the incumbrance. 

Commis- 21* And be it enacted, that if upon any application for a sale under 

appUoatiJm^ this Act, or upon any information or evidence which may be required 

aftCT^iSoSc*^ by and produced to the Commissioners in rdation to the matt^- 

and hearing, of such application, it shall appear to the Commissioners that a sale 
direct a sale. i-r -r 

of the land or lease to which the application may relate, <Mr any part 

thereof, may be found to be expedient, they ^lall direct notices to be 

given to sudi persons and in such manner as they think fit, and ^laill, 

where any parties interested in the land or lease apply to them Ibr 

that purpose, hearsndi parties, by themselves, their counsel or agents, 

and shall, so far only as may be necessary to enable them to detenni&e 

whether, under all the circumstances, it is expedient that a sale of all 

or any part of the land or lease should be made, investigate the titk 
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and the incambrances affecting the land or lease, and the state and Sees. 22, 23. 
circumstances of the land, or of the land comprised in the lease, and ^— — — ' 
if it shall in their opinion be expedient that such a sale should be 
made, may, at their discretion, make an order for the sale of all or 
any part of such land or lease. 

22. Provided always, and be it enacted, that the Conunissioners ^n^^^ot 

shall not make an order for sale of any land or lease, or any part ^ ™*ke 

'^ order for sale 
thereof, upon application by an incumbrancer on such land or lease, on applica- 
tion by in- 
in case it be shown to the satisfaction of the Commissioners, by the cumbrancer 

^wner of such land or lease, that no part of such land or lease is sub- ^teri^t wid 

ject to any receiver or in the possession of any incumbrancer, and that »°^^1 ?»>'- 

the amount of the yearly interest on the incumbrances and other yearly charges do 

" " not exceed 
payments (if any) in respect of charges payable out of the income of half the net 

such land or lease, and the other lands or leases (if any) subject ^ £ / / // 

the incumbrance of such incumbrancer, do not exceed one half of the ^^"^^ / \ 

next yearly income (after the payment of all tithe rent-charge, such /^ / ./^ 

part of the county cess and poor's rate as is payable by the owner, and i '^% //-^^ 

all crown, quit, and head rent,) of such land or lease, or of all the /-/t7^^*^^ ^ 

lands or leases so subject : provided always, that the decision of the 

said Commissioners thereupon shall in all cases be final and condusive 

to all intents and purposes whatsoever. 

23. And be it enacted, that where a sale shall be made under this Tenancies, 

&c. to be 
Act the Commissioners shall, where and so far as they may deem ascertained. 

necessary for the purposes of such sale, ascertain the tenancies of the 

occupying tenants, and of any lessees or under-lessees whose tenancies, 

leases or under-leases, affect the land or lease, or part thereof, to be 

sold, and may give such notices and make or cause to be made such 

inquiries as they shall think necessary for ascertaining and securing 

the rights of such tenants, lessees, or under-lessees as aforesaid; and 

all occupying tenants, and all persons being or claiming to be lessees 

or under-lessees as aforesaid shall, at such times and places as the Com- 

misfflonersmay by their notices require, produce all leases, under-leases, 

and agreements in writing under which such tenants or persons occupy 

or claim to hold, if such leases, under-leases, or agreements, or coun. 

tecparts thereof be in then: possession or power, and where they occupy 

pr cbdm to hold under leases, under-leases, or agreements in writing 
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Sec. 24. not in their possession or power, or nnder parol agreements or lettiogly 

^'-^'^^-^-^ they shall deliver, at such times and places as aforesaid, particnlaw 

of the terms and conditions upon and subject to which tiiey OGCxspj 

Sale mav be or daim to hold; and the sale shall be made subject to the teoandes, 

made subject 

to an annual leases, or imder-leases, ascertained as aforesaid, and snl]^ect to whkli 

* ' the owner or incumbrancer applying for a sale under this Act diatt be 
owner or incumbrancer, and such other of the tenancies, leases, and 
under-leases, ascertained as aforesaid, as shall appear to the Commis- 
sion^^ to have been granted bond Jide by the owner or person in 
possession or in receipt of the rents and profits, and subject to whkdi 
it shall appear to the Commissioners the sale sdiould be made, save 
such (if any) of such respective tenancies, leases, and under-leases 
as, with consent as hereinafter mentioned, ^lall be included in such 
saie, and, where the Commissioners think fit, be made subject to any 
leases, under-leases, or tenancies, according to any general descripticoi 
or subject to any condition concerning any leases, underleases, or 
tenancies, the nature of which shall not have been ascertained or sloiU 
be disputed ; and, when the CommissioneiB shall think fit, such sale 
may be made subject to any annual charge afieeting the land or lease, 
or part thereof^ sold, or to any such apportioned part of such annual 
charge as the Commissioners may think fit should remain chaiged 
thereon; and where such land or lease, or part thereof^ is subject to 
any incumbrance under the terms of which the incumbrancer cannot 
be required to accept payment of the principal money before the ex- 
piration of a term of years unexpired, such sale may, if the Commis- 
sioners think fit, be made subject to such incumbrance, 
und *°toc ^^* ^^ ^ ^* enacted, that where the Comndsstoners make an 

tion of Com- order for sale, the land or lease, or part thereof, to which such order 
missioners. 

shall relate, shall be sold, by or under the control and direction of ^le 

Conmiissioners, by public sale or private contract, together or in lots 

or parcels, at such time and place and generally in such manner as 

Execution the Commissioners think fit ; and the conveyance or assignment of the 

by Commis- 

sionerB suffi- land or lease, or part thereof, shall be made by the CommisafoneiB 

under their seal, and shall be signed by two of the Commissioners, 

and the execution by any other party of such conveyance orassignment 

shall be unnecessary ; and such conveyance or assignment shall express 
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oc refer to the tenancies, leases and under-leases (if any), and charge secs. 25, 26. 
(if any), sulgect to which the sale is made, and may be in the form ^— ^-*^ 
oontained in the schedule to this Act, or to the like effect, with 
SBch limitation of uses and other additions or variations as, with the 
wpfxoYBl of the Commissioners, the purchaser may direct 

25. And be it enacted that the purchase money in eveiy case shall Payment of 

purchase 
be paid into the Bank of Iretand^ to an account to be there opened in money. 

the name of the Commissioners, and to the credit in each case of the 
estate sold, or as the Commissioners by General Rule or special order 
shall direct; and on the notification by the said bank to the Commis- 
sioners of the receipt of the money, a certificate by the Commissioners 
of such payment shall be endorsed on or written at the foot of the 
conveyance or aarignment ; and on such payment into the bank the 
purchaser shall be discharged from all liability in respect of the appli- 
cation of the money so paid, and such certificate of the Commissioners 
shall be evidence of such payment. 

26. Provided always, and be it enacted, that it shall be lawful for where an in- 

any incumbrancer on, or person otherwise interested in any land or purohSeT'^ 

lease, or part thereof (other than the incumbrancer or owner upon CommiB- 

^ '^ ^ sionersmay 

whose application the sale has been ordered), to bid at any public authorize 

payment in to 
sale, and to become the purchaser at any public sale or by private the bank of 

contract, in. like manner as any person not interested 'therm might purch^ 

bid and become the purchaser; and, by leave of the Commissioners, JJ^^J^*^ 

H shall be lawful for the incumbrancer or owner on whose applica- amount of 

incum- 
tlon the sale has been ordered to bid and become the purchaser ; and brance. 

where an incumbrancer on any land or lease, or part thereof^ shall 
be the purchaser of such land or lease, or part thereof^ the Conmiis- 
sioners may, where they think fit, authorise such purchaser to retain 
' out of the purchase money the amount which might have been or- 
dered to be paid thereout in respect of such incumbrance, in case the 
whole purchase money had been paid mto the Bank of Ireland under 
this Act, or snch sum on account of such amount as the Commis- 
sioners may think fit, and to pay the residue only of the purchase 
money into the said bank ; and where at the time of authorising 
snch retainer as aforesaid the Commissioners shall not finally have 

P 2 
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Sec. 27. ascertaiiied and determined the priority and ri^ts <^ sodi pnniuiaer 
^-^^^'^'•^ in reelect of his incombninoe, and the amoont whidk he wcudd be 
entitled to be paid in respect thereof oat of the purchase raonqr, 
snch retamer shall be without piejadioe to the power of the Goanrift- 
sioners to require sach purchaser to pay into the said b«nk tke idkoie 
or any part of the amount so retained whidi ou^ to be so paid ly 
hun ; and the Ckmimissioners shall withhold their oeitiflcate ef pay* 
ment herein-befoie mentioned until they sfaaU be satisfied that the 
ftiU purdiase money, less the amount whidi sncfa pnirhaier wwdd 
be entitled to be paid in req>eet of his incumbranoei has been paid 
into the said bank. 
Effect of 27. And be it enacted, that every such conveyanee, executed as 

aforesaid by the Commissioners upon the sale of land, shall be 
efitBctnal to pass the fee simple and inheritance of the land thereby 
expressed to be conveyed, subject to such tenancies, leases, aad 
under-leases as shall be expressed or referred to therein as aforesaid, 
but, save as aforesaid and as Irorein-affcer provided, ctiadbiaiged fhim 
all former and other estates, rights, tides, efaaigis, and incuB^ 
braooes whatsoever of her Majesty, her heirs and sooceawrs, wmA. 
of all other persons whomsoever ; and every sudi conveyanoe or as- 
signment, executed Xsf the Commissioneis upon tiie sale of a lease in 
I)erpetuity or other lease, shall be efifectnal to pass the estate oeatod 
or agreed to be created by such lease and then remaining unexpired, 
subject to the rent and covenants annexed to the reversiim expectant 
on the determination of such lease, and to sudi toiancies, leases, 
and under-leases as shall be expressed or referred to in such oenvey- 
anoe or assignment, but, save as aforesaid and as faereis-^afber pro- 
vided, discharged from all rights, titles, charges, and incambnuieeB 
wliatsoever affecting the leasehold estate or mterest : Pnmdedliiat 
where any land or lease, or part thereof eliall be sdd and conveyed 
or assigned subject to any annual charge or apportioned part thoreo^ 
such annual charge or sndi apportioned part tiiereof only (as the 
case may be) shall remain and be charged on and payable «Bt ef 
inch land or lease or part thereof, as in the conveyance or i 
idiall be expressed. 
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28. ProTided always, and be it enacted, that any such convey- Sees. 28-30. 

aiMe or assignment as aforesaid shall not prejudice or affect any ' ----^' 

Saving of 
rlf^t of common, or any right of way or other easement, or any right of 

rentcbaige in lieu of tithes, crown rent, or quit rent, charged upon * 

GOT iaaoiiKg out of any land, or any charge made by virtue of an Act 

passed in the sixth year of her Majesty, intituled '' An Act to pro- 5 & 6 Vict. 

Buyte the Drainage of Lands, and Improvement of Navigation and ^' ^' 

Watier Power in Connexion with such Drainage," in Irehmd, and 

the Acts amending the same, or by virtue of an Act passed in the 

tenth year of her M^esty, intituled " An Act to facilitate the Im- lo & n vict. 

provement of Landed Property in Ireland," save where the Com- ^' ^^' 

HuseiiHieis shall think fit to redeem the crown rents or quit rents, or 

to pay off or redeem the charges under the said Acts or either of 

them, under the power herein-after contained, and shall express in 

sudi conveyance or assignment that the land conveyed or assigned 

thereby is so conveyed or assigned discharged of all crown rents or 

<^t rents, or charges under the said Acts or either of them, as 

the case may be, and in such case such land shall be so discharged 

accordingly. 

29. And be it enacted, that the Commissioners shall have power Commis- 
to order the delivery to the purchaser, or as he shall direct, of all S^r'^t^ 



I or counterparts of leases and agreements, and other evidences je^of coun- 

terparts of 

of the tenancies subject to which the sale shall be made, affectins ieases, &c. 

and poBses- 

the land or lease, or part thereof sold, and shall, on the applica- »ion to pur- 

ti<m of any purchaser, issue an order to the Sheriff to put such pur- ^ 



in possession of all lands not in the occupation of lessees, 
under-lessees, or tenants subject to whose leases, under-leases, or 
tenancies the sale shall have been made, and who shall have at- 
torned to such purchaser within a time to be limited in such order, 
and such order shall be executed by the Sheriff in like manner as a 
vxit for the delivery of possession. 

30. And be it enacted, that the Commissioners shalL out of the « .. . 

1 v»*si Application 

poichase money to be received on the sale of any land or lease, or <>' P^u^hase 
part thereof under this Act, allow and pay such costs of and con- ^ 
aeqaential on the application for the order for the sale as they shall 
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Sees. 31, 32, think fit, and the expenses of and incidental to the sale; and the 
^""^-^^^^-^ snrplos of such purchase money, after pajrment <rf 80ch costs Mid 
expenses, shall, under the order of the Commissionen^ be vp^Su^ 
in or towards payment or satisfaction of the ineambmioes or 
charges which affected such land or lease, or part thereof accoveHog 
to their priorities, and shall, subject aa aforesaid, be paid to ^ 
owner previously to such sale of such land or lease, where sneh 
owner was absolutely entitled thereto, or, where not so entitled, be 
laid out in the purchase of land which shall be limited sod setded 
to the same uses, upon the same trusts, for the same purpoaea and 
in the same manner as the land or lease, or part thereof, 8<^ sto«d 
settled or limited to, or such of them as shall be then aubsistiBg or 
capable of taking effect ; and until sudi money can be so laid oat it 
may, under such order as aforesaid, be transferred or paid over to 
trustees to be appointed or approved by the Ckmimisaioners, for the 
purpose of being so laid out as aforesaid, with such power for the 
investment thereof in Government stocks, funds, or secuiitieB in the 
meantime, and such directions for the payment of the income of 
such investment in the manner in which the rents of the land to be 
purchased would be applicable, as the Commissioners shall diink lit. 
Money paid Sl> And be it enacted, that any money so paid into the bank as 
may be in- aforesaid may by order of the Ommissioners be invested in thotr 
pSds."^ ^^^ name in the purchase of any stocks, funds, or annuities transfBriMe 
at the Bank of Ireland ; and, until the same shall be sold by order 
of the Commissioners for the purposes of this Act, the divideDds 
thereof shall from time to time be applied, under the order of the 
Commissioners, in like manner as the rents of the land or tease, or 
part thereof, from the sale whereof the money invested in audi 
stocks, funds, or annuities has arisen would have been applicable. 
Appoint- 32. And be it enacted, that whenever the Commissioners shall 

trustees. "^^ appoint or shall direct the appointment of trustees for any of the 
purposes of this Act it shall be lawful for the Commissioners to make 
or to direct to be made such provision as they shall &ink fit for the 
appointment of new trustees, on any event to be determined by the 
CommisMoners. 
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33. Provided always, and be it enacted that no payment under Sees. 33, 34. 

tbia Act towards dischaige of what shall be due on any mcumbrance ^— ^^-"-*^ 

No payment 
or charge, not being payment in full, shall prejudice or affect any not oeing in 

right <MP remedy of the incumbrancer or the person entitled to the right of in^ 

duurge in respect o f the balance , otherwise than as against the land f,^^^^' 

w lease, or part thereof, sold under this Act ; and no payment under ^^ ^9 P^y" 

this Act of or in respect of any incumbrance or charge shall impair respect of 

any incum- 
any right or equity of a ny persons out of whose estate such payment brance to 

shall be made to be reimbursed or indemnified by any person or out m^y over. 

< ^ any other land or estat e, except so £ur as the Commissioners under 

any spedal circumstances shall order. 

34. And be it enacted, that it shall be lawful for the Commissioners Commission- 
ers maymake 
to sell any land or lease, or part thereof^ discharged from any crown provision as 

rent or quit rent which they may be enabled and may, with the con- brancef^' 

sent of the owner, think fit to purchase, or from any charge made by ^If^iuSe ' 

Tirtue of the said Acts of the sixth year and tenth year of her Majesty, **^?*» . *c., 

" J </! anddistnbu- 

or either of them, which they may, with such consent, think fit to pay tion of 

Durchase 
off or redeem; and in any such case the Commissioners shall, out of money. 

the money, arising from the sale, and in preference to all other pay- 
ments thereout, pay the consideration for the purchase of such crown 
rent or quit rent, or such sum as may be necessary for paying off or 
redeeming such chaige; and it shall be lawful for the Commissioners, 
where they think fit, to pay to any person entitled to any annual or 
other diarge, not being an incumbrance according to the definition of 
this Act, who may consent to accept the same, a gross sum in dischaige 
or by way of redemption thereof or of a part thereof, and where a part 
only of any land or lease subject to any incumbrance or charge is sold, 
to charge the part not sold with such incumbrance or chaige or an 
ai^)ortioned part thereof, in exoneration of the money arising from the 
sale, and to enable or authorize persons to release the money arismg 
from the part so sold from any incumbrance or charge, or to relin- 
quish their claim on such money in respect thereof, without impairing 
or affecting such incumbrance or charge as to the remaining part of the 
land or lease originally charged ; and the Commisaouers, where they 
think fit, may invest or provide for the investment of money to meet 
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Sec. 35. any amiaal or periodical charge, or airf other charge, taunHnfannoe, <Hr 

"'"*'' interest, where, by reason of such charge, incnmhnuioe^ or ioterapt 

bdng contingent or otherwise, it shaU A^ear to the CommiaaJonaw 

proper or expedient so to do, and otherwise may make such ovden 

and directions for applying the money arising from any sale in andi 

manner as will secure the convenient ai^tlication thereof for &e beDefit 

and according to the rights of the parties interested in tbe land «r 

lease, or part thereof from the sale of which the same shall have 

arisen. 

Power to ^^' -^^ ^ ^^ enacted, that where any money arisiog fimn a sale 

^i^re^ under this Act is not immediatdy distributable, or 1^ parties eodtlad 

order money thereto cannot be ascertained, or whwe from any other cause the Ckim- 

to be paid ^ "^ 

into Court misffloners tlunk it expedi^t for the protection fd tiie rights and ]Bte> 

of Chancery 

or Exche- rests therein, the Commissioners may (»der such money, or any atocka, 

*^"®^* funds, or securities m which the same may have been invested under 

this Act, to be transferred to the account of the Acoountant-General of 
the High Court of Chancery or of the Court of Exchequer in Ireland^ 
or (where the case may require) (tf the High Court of CSiaaoeiy m 
England, in the matter of the parties interested in the same, to be de- 
scribed as the Conunissioners shall think fit and direct, intrust to attend 
the orders of such respective Courts ; and the Commissionen may, by 
their order, declare the trusts affectmg sudi money, stock, funds, or 
securities, so far as they have ascertained the same, or state (for the 
information of the respective Court) the facts or matters found by 
them in relation to the rights and interests tiierein; and the Hi^ 
Court of Chancery, Lord Chancellor, and Master of the BoHs, in En^- 
land and Ireland respectively, and the Court of Exchequer in Ireland, 
may make such orders and give such directions in relation to any aacb 
monies, stocks, fimds, or securities as shall be so transferred to tbe 
account of the Accountant-6en«»l of such respective Court aa suf^ 
Court or Judge respectively mi^t make or give in relation to any 
trust monies, stocks, or securities paid in, transferred, or d^jostted 

_. under the Act passed in the eleventh year of Her BCuesty, ''*■ For better 
10 & 11 Vict, 
c. 96. securing Trust Funds, and for the Belief of lyustees," or the Act of tbe 

last Session id Parliament for extending to Ireland the said Act of the 
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«i0veiith year of Her Majesty nespectiTely ; and no money transferred See. 36. 

mto the name of the Acoonntant-Creneral of the Court of Chancery in ^T'^'"*^ 

11 & 12 Vict. 
Lrabund, or paid out nnder this provision under any order of the Lord c. 68. 

Chameellor or Master of the KoHs, shall be liaUe to Usher's poundage. 

36. And be it enacted, that where there shall be separate applica- Lands in< 

eluded in 
tions to the C(»nnussi<Mier8 for sales under this Act of any land, and of different 

aiD7 lease in the same land, or of two or more leases in the same land, ^^ ^er^t 

or th«re shall be such apf^catitms for sales of differwit undivided ^^^^^ 

shares of any land or lease, it shall be lawful for the Commissioners, i»^? may be 
'' ' ^ included m 

where they eAiall see fit so to do, to include, with the consent of the the same 

sale. 
persoiis by wlmm such respective applications may be made or prose- 
cuted, and of any other persons whose consent the Commissioners 
may, under the circumstances, think fit to require, in the same sale, 
upon such terms as they think fit, such land and lease, or such leases, 
or sudi sevoal undivided shares as aforesaid ; and where there shall 
be msptaoLtd applications for sales under this Act of any land and of 
any lease, m other land, or of different lands or leases in different 
lands, it shall be lawfid for the Commissioners where, from the land 
being intermixed, or from other circumstances, it shall appear to them 
oonvenient so to do, to indude, with such consent as aforesaid, such 
land and lease, or lands or leases, in the same sale, upon such terms 
as they may think fit ; and where any land or lease, or part thereof, 
subject to any incumbrance, is proposed or ordered to be mAd und^ 
this Act, it shall be lawful for the Commissioners, upon the applica- 
tion of tiiie owner of any lease or under-lease, or estate in reversion, 
or other estate or interest whatsoever in the same land (and although 
sneh lease, imder-lease, estate in reversion, or other estate or interest 
be not subject to any incumbrance, or would not, if subject to any 
inoaml»Bnce, be subject to be sold under an order of the Commismon- 
en under the provisions herein-before contained), or upon the appli- 
ectioD of any Incumbrancer on any such lease, under-lease, estate, or 
intenat, to Include the same^ upon such terms as they may see fit, in 
Hie sale of the land or lease, or part thereof^ so proposed or ordered to 
be 9M as aforesaid; and all the proviaons of this Act ap^icable to 
«y land or lease wbfeot to a^ tecnmbnuiGe, and ordered to be sold 
under this Act, and to any incambranoe or charge upon such land or 
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Sees. 37, 38. lease, and to the purchafle money arising from tiiie sale therec^ and to 

^"""^""■^ the conveyance or assignment thereof, shall, so £ecr as arcomstanoes 

admit, extend and be applicable to every such lease, mider-kase, 

estate in reversion, or other estate or interest to be so induded in 

the sale ; and in every such case as aforesaid the Commissifmeis shall 

apportion the pmxihase money and expenses as they see fit 

If Iwd sold 87. And be it enacted, that if any land or lease to be sold mider 

shall be sub- ^ 

jecttoalease this Act shall be subject to a lease or under-lease for years or lives 

comprisiiig 

other lancU comprising other land at an entire rent, it shall be lawful for tilie CSoia* 

r^se^n^per- niissioners to apportion the rent between the land to be sold and the 

?e*8o]&*(5m- '®™*"^<1®' ^^ the land subject to such rent ; and where it is intended 

missioners to sell under this Act a part only of any lease in perpetuity or other 

mayappor- j j r r ^ 

tion the rent, lease, it shall be lawful for the Commisffloners, where they atuHl think 

fit, and (having regard to the rights and interest of the owner of the 

reversion) it shall appear to them just so to do, to apportion the rent 

reserved by such lease between the land to be sold and the remainder 

of the land; and the Commissioners &hall direct notices of any sudi 

intended apportionment as aforesaid to be given to such persons and 

in such manner as they shall think fit, and sliall hear such parties as 

shall apply to them in relation thereto ; and after such apportunimcni, 

and after the sale shall be completed, the owners of the revernon in 

the respective lands shall have the like remedies for the apportioned 

rents against the lands out of which the same sliall be payal^ and 

the owners and occupiers thereof respectively, as were subsisting fior 

the entire rent before such apportionment; and all the covenantsi, 

conditions, and agreements of every lease or under-lease, excq^t as U> 

the amount of rent to be paid, shall, as regards the apportioned parts, 

remain in force in the same manner as they would have done in eaas 

no such apportionment had taken^ place. 

Provision for 38. And be it enacted, that where any person who (if not ondcr 

de?^^~ disability) might have made any application, given any consent, done 

^^*y' any act, or been party to any proceeding under this Act, shaU be a 

minor, idiot, lunatic, or married woman, the guardian, conunittee of 

the' estate, and husband respectively of sudi person may make sodi 

applications, give such consents, do such acts, and be party to i 
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pTOoeedingS) as gach persons respectively, if free from disability, Sees. 39-41. 
might have made, given, done, or been party to, and shall otherwise ^ ^-^^ 
represent snch person for the purposes of this Act ; but a married 
woman entitled for her separate use (with or without power of anti- 
cipation) shall, for the puix>ose of this Act, be deemed a feme sole : 
provided always, that where there shall be no guardian or committee 
of the estate of any such person as aforesaid, being infant, idiot, or 
lunatic, or where any person the committee of whose estate if he 
were idiot or lunatic would be authorized to act for and represent 
sach person under this Act shall be of unsound mind or incapable of 
managing his affairs, but shall not have been found idiot or lunatic 
under an inquisition, it shall be lawfiil for the Commissioners to ap- 
point a guardian of such person for the purpose of any proceedings 
under this Act, and from time to time to change such guardian ; and 
where the Commissioners see fit they may appoint a person to act as 
the next friend of a married woman for the purpose of any proceeding 
under this Act, and from time to time remove or change such next 
frigid. 

89. And be it enacted, that proceedings under this Act shall not Proceedings 

not to abate 
abate or be suspended by any death or transmission or change of by death, &c. 

interest, but in any such case of death, or transmission, or change of 

interest, it shall be lawful for the Conmiissioners, where they see fit, 

to require notices to be given to persons becoming interested, or to 

make any order for discontinuing, suspending, or carrying on the 

proceedings, or otherwise in relation thereto, which to them may 

appear just. 

40. And be it enacted, that in every proceeding under this Act, Costs. 
the Commissioners shall have full power and discretion as to the giving 

or withholding costs and expenses, and as to the persons by whom, 
and the funds out of which, the same shall in the first instance or 
ultimately be paid, repaid, and borne, and shall and may apportion 
the same amongst such parties, and in respect of interest, rents, or 
income, and principal or corpus, as they shall see fit. 

41. And be it enacted, that application may be made to the Com- Order for a 
Riissioners for a sale under this Act, and an order for such sale may this Act maj 
be made by them notwithstandbg any pending proceedings in a Court °**<i®> 
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Sec. 41. of Equity in England or IrtUmd^ or any decree of apy such Court of 

'""'rT'*^ Equity already made for sale, and notwithstanding the owner may 
notwith- 
standing have power under an Act of Pariiament or otherwise to make a sale; 
pending suit 
or decree for and where it shall be shown to the Commissioners that a decree &r 

^' sale has been made by a Conrt of Equity, the Commissioners shall, 

if they see fit, without further inquiry, order a sale of the land or 
lease decreed to be sold; and where any sale shall be made of any 
land or lease, or part thereof in reQ)ect of which there shall baye 
been a decree of a Court of Equity, or any proceedings pending in a 
Conrt of Equity, the Commissioners shall, in distributing sudi monies 
and in their other proceedings, have regard to the prooeedings in such 
Court in relation to the priorities and rights of incumbrancers and 
others; and where there shall have beoi a decree of a Court oi Equity, 
the Commissioners shall, in distributing the monies arising on the 
sale, and in their other proceedings, proceed upon and be guided by 
the declarations of and inquiries and proofe made and taken under 
such decree in relation to such priorities and rights as aforesaid; i»o- 
vided that it shall be lawful for the Commissioners, where it shall 
appear to them that there is any clerical error, or any error of names 
or in computation, or other like error, in such decree, or in any findrng 
or iHX)of, or where from matters coming to thdr knowledge it shall 
appear to them that the Court in which the decree has been made 
should have an opportunity of reconsidering such decree, or consi- 
dering or reconsidering any finding or proo^ to direct such person as 
the Commissioners may think fit to apply to sudi Court in relation 
thereto, and such Court may make such order concerning the matter 
of such application as it may think fit; and the Commissioners ^all, 
out of any monies arising from any sale under this Act, whare theace 
shall have been any such decree or pending prooeedings as aforesaid, 
make such provision for payment of any costs incurred in relation to 
the proceedings in the Court of Equity as the droumstanoea may 
require; or the CommissionerB may, in any ci the cases aforesaid, 
where they think fit, order all or any part of the purchase m<mey, 
after pa3mient thereout of such costs and eiLpenses as may be payable 
thereout under the orders of the CommissionerB, to be paid into the 
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IJonrt of Equity in or imder any suit or decree there pending or Sees. 42, 43. 
nade. n— >^-.^ 

42. And be it enacted, that where the Commissioners shall order After order 

ihe sale of any land or lease, or part thereof in respect of which any B^nerefor ' 

lecree shall have been already made by a Court of Equity for sale, or ^Jl^^Sfor 

my proceedmgs shall be pending in a Court of Equity, they shall, by a sale under 

decree to oe 
certificate under their seal, notify to such Court the order so made by stayed, and 
»- J n ^. * . , . , , . , no suit, &c., 

;n»n; and aU proceedmgs for or m relation to a sale imder the decree to be com- 

>f such Court shall be stayed, and upon the completion of the sale J^ieaveof " 

onder such order of the Commissioners any receiver appointed by ^^"^^Sm 

nidi Court shall cease to act as such receiver with respect to the proceedings 

under this 
land or lease, or part thereof sold; and it shall be lawful for the Act. 

Court to suspend or stay any other proceedings in such Court, or 
under any order or decree already made by such Court, as the Court 
shall think fit; and pending any proceedings for a sale under this 
Act it shall not be lawful for any owner or person claiming to be 
owner within the meaning of this Act, or claiming by the act of 
fuch owner or person or by act of law, or any incumbrancer, to 
commence any proceedings at Law or in Equity for redemption, fore- 
closure, or sale, or to commence, take, continue, or prosecute any 
proceeding whatsoever under the Act of the last session of Pariiament, 
'^ To fiualitate the Sale of Incumbered Estates in Irelcmd," without the 
leave of the Commissioners. 

43. And be it enacted, that where an application shall be made for qq ^umlica- 

a sale under this Act of an undivided share of any land or lease, or ^P^ ^^' ^^ 

•' ^ of an undi- 

where any such undivided share shall have been sold under this Act, vided share, 

or after sale, 
md either before or after the conveyance or assignment thereof under Commission- 

this Act, the Commissioners, on the application of any party interested applioation 

in such undivided share, or of the purchaser (as the case may be), and rested and " 

ifter causing to be given such notices to the owner or owners of the Sj^|^^ 

>ther undivided share or shares of the same land or lease as they may hearing par- 
ties, make 
think fit, and hearing such parties interested in the respective shares order for 

18 may apply to them, and making or causing to be made such inqui- 

ries as may enable them to make a just partition, may, if they think 

fit, make an order under their seal for the partition of such land or 
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Sec. 48, lease; and in such order, or in a map or plan annexed thereto, shall 
^""■^^"•^ be^ shown the part allotted in severalty- in respect of each of the 
undivided shares in such land or lease; and the Commisnoners shall 
have the like authorities, jurisdiction, and powers in relation to such 
partition as a Court of Equity would have in the case of a partition 
under the direction of such Court; and the part so allotted in severalty 
in respect of each such undivided share by such order for partition as 
aforesaid shall, without any conveyance or other assurance in relation 
thereto, go and enure to and upon the same uses and trusts, and be 
subject to the same conditions, charges, and incumbrances, as the un- 
divided share in respect of which the same is so allotted would have 
stood lunited or been subject to in case such order had not been made; 
and the like order for a sale of the part allotted in respect of the un- 
divided share to which the application for the sale shall relate may- 
be made (where the order for partition is made before sale), and the 
like proceedings had in relation to such sale, and the like convey- 
ance or assignment may be made of the part allotted in respect of the 
share sold (where the order for partition is made after sale, and before 
conveyance or assignment), and with the like consequences in the 
several cases aforesaid, as if the application for a sale, or the sale (as 
the case may be), had been in respect of the part so allotted as afore- 
said ; and where any land or lease, or part thereof^ to be sold under 
this Act, is subject to any lease, under-lease, or tenancy under which 
the lessees, under-lessees, or tenants hold jointiy or as tenants in 
common, it shall be lawful for the Commissioners, on the application 
of any such lessee, imder-lessee, or tenant, and after causing to be 
given such notices as they may think fit, and hearing such parties as 
may apply to them, and making such inquiries as they may think 
necessary, to make an order under theur seal for the partition, as 
between such lessees, under-lessees, or tenants, of the land included in 
their lease, under-lease, or tenancy, and for the apportionment of the 
rent reserved or payable under such lease, under-lease, or tenancy ; 
and after such order of partition the owner of the reversion in the 
respective parts of the land shall have the like remedies for the 
apportioned rents against the respective parts out of which the same 
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shall be payable, and the lessees, under-lessees, or tenants holding g^^ ^^ 

such respective parts under such lease, under-lease, or tenancy, and ^— >.— ^ 

such order of partition, as were subsisting for the entire rent before 

such partition and apportionment ; and all the covenants, conditions? 

and agreements of every such lease, under-lease, or tenancy, except 

as to the amount of rent to be paid, shall, as regards the respective 

parts allotted on such partition, and the apportioned parts of the rent^ 

remain in force as against the respective lessees, under-lessees, or 

tenants to whom under such partition such respective parts shall be 

allotted. 

44. And be it enacted, that where an application shall be made for q^^ auDlic 

a sale under this Act of any land or lease, or part thereof, or where tion for sale 

the same shall have been sold imder this Act, and either before or Commission- 
«. .^ . , • 1 , . A .i. «. ers, onappli- 

after the conveyance or assignment thereof under this Act, if apph- cation of 

cation be made to the Commissioners by any party interested in such ?est^,^d 
land or lease, or by the purchaser (as the case may be), for the ex- ^^ cogent, 
change of all or any part of such land, or of all or any part of the ojder for ex-r 
land comprised in such lease, for other land which the owner thereof 
may be willing to give in exchange, the Commissioners may make or 
cause to be made such inquiries as they may think fit for ascertaining 
whether such exchange would be beneficial to the persons interested 
in the respective lands, and cause such notices to be given to parties 
interested in the respective lands as they may think fit ; and if after 
making such inquiries, and hearing such parties interested in the 
respective lands as may apply to them, the Commissioners shall be of 
(pinion that such exchange would be beneficial, and that the terms 
thereof as proposed, or as modified by them, with the consent of such 
owner as aforesaid, are just and reasonable, they may nuike an order 
under their seal for such exchange accordingly, and in such order for 
exchange or in a map or plan annexed thereto, shall be shown the 
lands given and taken in exchange respectively under such order ; 
and the land taken upon such exchange under such order shaU, with- 
out any conveyance or other assurance in relation thereto, go and 
enure to and upon the same uses and trusts, and be subject to the 
same conditions, charges, and incumbrances, as the land given on such 
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Sees. 45» 46. exdumge would have stood limited or been subject to in case sna^ 
"""■"""■^ order had not been made ; and the like order for a sale may be made 
in respect of the land taken in exchange for any land, or any land 
comprised in any lease to which the applici^tion for a sale shall reUte 
(where the order for exchange is made before s^e), and the like pro- 
ceedings had in relation to such sale, and the Uke conveyance or as- 
fflgnment may be made in respect of the land taken in exchange for 
the land or lease, or part thereof sold (where the order for exchaage 
is made after sale, and before conyeyance or assignment), and with 
the like consequences, in the several cases aforesaid, as if the applica- 
tion for a sale, or the sale (as the case may be), had been in respect of 
the land so taken in exchange. 

Partition 45. And be it enacted, that it shall be lawful for the Commisskmersi, 

may be made 

of land upon the application of the owners of the several undivided shareB 

are not sub- (not subject to be sold under this Act, or as to which no prooeedings 
sold mider ^^^ * ^® under this Act shall be pending), of any land in Ireland who 
this Act. ^gjii desire to effect a partition of such land, to make or cause to be 
made such inquiries as the Commissioners may think fit for aaoertain- 
ipg whether such partition would be beneficial to the persons interest- 
ed in such respective shares ; and in case the ConuniasionerB shall be 
of opinion that the proposed partition would be beneficial, and that 
the terms thereof are just and reasonable, they shall make an order 
under their seal for such partition accordingly ; and in such order, or 
in a map or plan annexed thereto, shall be shown the part allotted in 
severalty, in respect of each such undivided share; and the part so 
allotted, in severalty, in respect of each such undivided share, by such 
order of partition shall, witiiout any conveyance or other assmance 
in relation thereto, go and enure to and upon the same uses, and be 
subject to the same conditions, charges, and incumtotnoea, as the 
imdivided share m respect of which the same is so allotted would 
have stood limited or been subject to in case such order had not been 
made. 

Exchanges 46. And be it enacted, that it shall be lawful for the Comiiiia- 

may be made 

of lands not doners, upon the application of the owners q£ lands in Ireland not 

soli mider subject to be sold under this Act, or as to which no prooeedings fat • 
this Act. 
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lie under this Act shall be pending^ who shall dedre to effect an ex- See. 47. 
!iange of such lands, to make or cause to be made such inquiries as '^-^-^ ' 
le Commissioners may think fit, for ascertaining whether such 
schange would be beneficial to the persons interested in the respec- 
ve lands ; and in case the Commissioners shall be of opinion that 
tie proposed exchange would be beneficial, and that the terms 
[iere<tf are just and reasonable, they shall make an order, under their 
sal, for such exchange, accordingly; and in such order for exchange, 
r in a map or plan annexed thereto, shall be shown the lands given 
nd taken in exchange, respectively, imder such order ; and the land 
aken upon such exchange, imder such order, shall, without any con- 
eyance or other assurance in relation thereto, go and enure to, and 
ipon the same uses and trusts, and be subject to the same conditions, 
barges, and incumbrances, as the land given upon such exchange 
ronld have stood limited or been subject to in case such order had 
ot been made. 

47. And be it enacted, that it shall be lawful for the Commission- Division of 
rs, upon the application of any number of persons who shall be lands not 
eparat^ owners of parcels -of land not subject to be sold under this ^iJ^^ct 
Let^ or as to which no proceedings for a sale under this Act shall be **"* ^^^' 
tending, so intermixed, or divided into parcels of inconvenient form 
tr quantity, that the same cannot be cultivated or occupied to the 
test advantage, but forming together a tract which may be divided 
Dto convenient parcels, and who shall desire to have the whole of 
nch tract divided into convenient parcels, to be allotted in lieu of the 
»ld parcels, to make or cause to be made such inquiries as the Com- 
nisdoners may think fit, for ascertaining whether such proposed divi- 
ion and allotment would be beneficial to the persons interested in 
(uch lands; and in case the Commissioners shall be of opinion that 
Jie proposed division and allotment would be beneficial, they shall 
nake an order for the division and allotment thereof accordingly, 
nrith a map or plan thereunto annexed, in which shall be specified 
18 wen the parcels in which the several persons on whose application 
nich order shall have been made were respectively interested before 
mch division and allotment as the several parcels allotted to them 
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Seo8. 48, 49. respectively by such order; and the parcels of land taken under audi 

^""""'^^ division and allotment shall go and enure to and upon the same uses 

and tmsts, and be subject to the same conditions, charges, and incom- 

brances, as the several lands which the persons taking the same shall 

have relinquished or lost on such division would have stood limited 

or been subject to in case such order had not been made. 

Notices of 48. Provided always, and be it enacted, that in the case <^ land In 

partitions, 

exchanges, respect of which no proceedings for a sale under this Act shall be 

to be given. Pending, no such order of partition or of exchange, or of diviaton and 
allotment, as aforesaid, shall be made by the Commissioners until 
such notices by advertisement in such public newspaper or newspaptics 
as the Commissioners shall direct shall have been given of soch pro- 
posed partition, exchange, or division and allotment, and three caka- 
dar months shall have elapsed from the publication of the last of such 
advertisements ; and in case before the expiration of such three calen- 
dar months any person entitled to any estate in or to any chaige upon 
any land included in such proposed partition, exchange, or division 
and allotment, shall give notice in writing to the Commissioners of 
his dissent from such pmposed partition^ exchange, or division and 
allotment (as the case may be), the Commissioners shall not make an 
order for such partition, exchange, or division and allotment, unless 
such dissent shall be withdrawn, or it shall be shown to the Commis- 
sioners that the estate or charge of the party so dissenting shall have 
ceased, or that such estate or charge is not an estate or chai^ in res- 
pect of which he woold be entitled in Equity to prevent such partition, 
exchange, or division and allotment; but no such order as aforesaid 
shall be in anywise liable to be impeached by reason of any infirmity 
of estate or defect of title of the persons on whose application the same 
shall have been made. 
Ck>nveyance, 49. And be it enacted, that every conveyance and aasignme&t 
and^den * respectively executed as required by this Act, and every order Ihr 
cxcKmTC °or P*^^**'* ^^ ^•'^^ exchange, or for division and allotment, made by the 

division and Commissioners xmder their seal shall for all purposes be condoAfcre 
allotment, 

conclusive, evidence that every application, proceeding, consent, and act whatso- 
ever which ought to have been made, given, and done previous^ to 
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'hib ezecotion of such conveyance or assignment, or the making of Sees. 50, 51. 

Rich order respectively, has been made, given, and done by the " -^ "^ ' 

MTSon authorised to make, give, and do the same ; and no sach con- 

reyance, assignment, or order shall be impeached by reason of auy 

nformality ther^. 

60. And be it enacted, that the Commissioners shall not be subject Proceedings 
' ^ before C!om- 

bo be restrained in the execution of their powers under this Act, nor missioners 

not to be re- 
ihall any person be restrained from making application under this Act strained by 

to the Commissioners, or doing any other act or giving any consent ^^^ °'*' 
under the provisions of this Act, by order or injunction of a Court of 
Equity, or by writ of prohibition, nor shall the Commissioners be re- 
quired by writ of mandamus to do any act or take any proceeding 
under this Act, nor shall proceedings before them be removable by 

certiorari ; and the Commissioners shall not, nor shall any of them, CommisBlon- 
, « . , , , , . - , ers not to be 

nor shall any person acting under the order or authonty of them, or liable in 

any of them, be liable to any action, suit, or proceeding for or in acts^ne 

respect of any act or matter honajide done or omitted by them res- *^>*"».^* 

pectivelyin the exercise or supposed exercise of the powers of this Act. 

51. And be it enacted, that it shall be lawful for the Commissioners Orders may 

be reviewed 
to review and rescind or vary any order which shall have been pre- by Commis- 

viously made by them, but, save as aforesaid and as hereinafter pro- 
vided, every order of the Commissioners shall be final ; pro\dded Appeal to 
always, that where the Commissioners allow appeal, but not otherwise, cil^ere 
appeal against any order of the Commissioners may be made to the comm^- ^ 
Privy Council of Ireland within one calendar month from the making aoi^ers- 
of the order appealed against, and such appeal shall be heard and 
reported on by members of the Privy Council to be appointed by such 
Judicial Committee of the said Privy Council as hereinafter mentioned, 
and the orders of the said Privy Council in relation to such appeal 
shall be made according to the reports of such Judicial Committee, and 
the order of the said Privy Council on the appeal shall be final 

52. And be it enacted, that the Judicial Committee hereinbefore Who to form 
referred to shall consist of the Lord High Chancellor of Ireland for Committee. 
the time being, and such of the members of the said Privy Council 

as shall from time to time hold any of the following offices in Ireland ; 
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SeoB. 53, 54. that is to say, the office of Lord Keeper or First Lord Commissionet 
^"^'"^' of the Great Seal of Ireland^ Lord Chief Justice or Judge of the Court 
of Queen's Bench, Master of the Rolls, Lord Chief Justice or Judge of 
the Court of Common Pleas, Lord Chief Baron or Baron of the Court 
of Exchequer, and Judge or Commissary of Her Majesty's Court 
of Prerogative for Causes Ecclesiastical and Court of Faculties in and 
throughout Ireland^ and of all persons members of the said PriTy 
Council who shall have held tlie office of Lord Chancellor of Ireland^ 
or any of the other offices hereinbefore mentioned, and of such otiier 
persons not exceeding four in number, being Privy Councillors in 
Ireland, as the Lord Lieutenant or other Chief Governor or Govemon 
for the time being of Ireland shall appoint to be memb^s of such 
Committee ; and no such appeal as aforesaid shall be heard or report- 
ed on by the said Judicial Committee, unless in the presence of at 
least four members of the said Committee ; and no report on such 
appeal shall be made unless a majority of the members of such Com- 
mittee present at the hearing concur in such report 

53. And be it enacted, that ev^y person who, upon examination 
upon oath, affirmation, or dedaralion before the Commission's or 
any of them, or any person appointed and authorized under this Act 
by the Commissioners to administer such oath, affirmation, or decila* 
ration, shall wilfully give faHae evidence, and every person who shall 
wilfully swear, affirm, or declare &lsely in any affidavit authorized 
under this Act to be received in evidence by the CommissioneES, 
shall be liable to the pains and penalties of perjury. 

54. And be it enacted, that in the construction of this Act (except 
where the context or other provisions of the Act require a different 
construction) the word " land " shall extend to manors, advowaoiM, 
rectories, messuages, lands, tenements, rents, and hereditaments 
of any tenure, whether subject to any fee-£EUin or other perpetual 
rent, with or without condition of re-entry for securing the same, 
or otherwise, and whether corporeal or incorporeal, and any undivided 
share thereof; and the word "estate ** shall extend to an estate in 
Equity as well as at Law, and to an Equity of redemption, and to 
the benefit of any covenant or contract for or right to renewal ; and 



Penalty for 
faine swear- 
ing. 



Construc- 
tion of 
terms, &c., 
in this Act: 
" Land." 



'Estate.* 
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tbe word "lease** shall indade an agreement for a lease, »nd the See. 54« 

estate or interest created or agreed to be created by such lease or ^'^^-'^-^ 

"Lease." 
agreement in the whole or any part of the land therein comprised ; 

and the expression ** lease in perpetuity ** shall mean any lease or " Lease in 
grant for one or more life or lives, with or without a term of years, *^ *^ 
or for years determinable on one or more life or lives, or for years 
absolute, witti a covenant or agreement in any of such cases, whether 
in the same or in any other instrument, for the perpetual renewal of 
such lease or grant, whether such lease shall be derived out of the 
inheritance or by way of under-lease out of any lease or other estate ; 
and the expression '* Church or College leased* shaU include any lease " Church cr 
by any archbishop, bishop, dean, or dean and chapter, or other lease." 
ecclesiastical corporation, sole or aggregate, or by the College of the 
Holy and Undivided Trinity neax Dvbli% or by the Ecclesiastical 
Comnussioners for Ireland, where a fine has been paid on the grant 
of such lease; and the word " incumbrance " shall mean any legal or «< incmn- 
eqmtable mortgage in fee, or for any less estate, and also any money "'*'^°®* 
secured by a trust, or by judgment, decree, or order of any superior 
Court of Law or Equity duly registered, and also any legacy, portion, 
lien, or other charge, whereby a gross sum of money is secured to be 
paid on an event or at a time certain, and also any annual or period- 
ical chai^ which by the instrument creating the same, or by any 
other instrument, is made repurchaseable on payment of a gross sum 
of money, and also any arrear remaining impatd of any annual or 
periodical charge, for paymentof which arreara sale of any land charged 
therewith might be decreed by a Court of Equity ; and the word 

** incnmlunncer** shall mean any person entitled to such incumbrance " Incum- 
brancer." 
or entitled to require the payment or discharge thereof; and the word 

'^ possession" shall indnde the recdpt of the rents and profits; and '^Poefies- 

the word " owner," as applied to any land, shall include any person „ owner " 

entitled in possession in fee ample or in tail, or qwui in tail, and any 

person entitled in possession for a life or lives, or for a term of years 

determinable on the dropping of any life or lives, or for a term of 

years of which not less than ninety-nine years are imexpired, not 

being a lessee at a rent, and also any person entitled in possession as 
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Sec. 55. tenant by the curtesy, whether at Law or in Equity, and any person 
" ^' "^ ' entitled in possession, whether in fee or for any lesser estate as alore- 
said, to the Equity of redemption in any land, or to the land subject 
to any incumbrance, or a trust for the payment of any incumbrance, 
and any feoffees or trustees for charitable or other purposes, entitled 
in possession; and the word "owner,** as applied to a lease in perpe- 
tuity or other lease, shall include any person entitled in possession to 
the land comprised in such lease for the whole estate created or agreed 
to be created by such lease, or for any derivatave estate (created by 
settlement, or testamentary or other disposition thereof), quasi in taS, 
or for life or lives, or for years determinable on the dropping of a life 
or lives, or for years of which not less than fifty years are unexpned, 
not being an under-lease at a rent derived out of such lease, and any 
person entitled in possession, for such whole estate or such derivative 
estate as aforesaid, to the Equity of redemption in such lease or to sudi 
lease subject to any incumbrance, or a trust for the payment of any 

"Person" incumbrance; and the word "person" and the word *' owner" 
and '* Own- 
er." shall extend to a body politic or corporate as well as to an individual; 

*• Commis- the word " C!ommissioners " shall mean " the Commissioners for Sale 

sioners." 

" Commis- ®^ Incumbered Estates in Ireland;^ the expression "the Commi^oners 

sioners of of her Majesty's Treasury " shall mean such Commissioners fbr flie 

HerMajes- "^ 

ty's Trea- time being or any three of them, or the Lord High Treasurer for the 

sury." 

time being ; and every word importing the singular number only shall 

extend to several persons or things, and every word importing the 

Number. plural number shall apply to one person or thing ; and every word 

importing the masculine gender only shall extend to a female. 

Act to ex- 55. And be it enacted, that this Act shalL except so fiEur as the 

tend to Ire- *^ 

land only, special provisions of the same otherwise require, extend only to Ireland. 

&o. 

and may be amended or repealed by any Act to be passed in this 

Session of Parliament 
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SCHEDULE. 



Farm qf Comoeyanee on Sales by the Commissionen (which may he uted 
toith such VariaHoru cu the Circunutancet may appear to the Com- 
missioners to require^ 

Ws two of the Commianoners for Sale of Incumbered 

Bstates in Ireland, under the authority of an Act passed in the 
year of the reign of Qaeen Victoria, intituled [here set forth the title 
qflhis Act\^ in consideration of the sum of by E, F. oi, ^c, 

paid into the Bank of Ireland to our acooimt to the credit of 
do grant unto the said E. F. all [here describe the premises to be soUi] 
to hold the same unto the said £./*., his heirs and assigns [or, in the 
case of a chattel interest in a lease^ his executors, administrators, 
and assigns], for ever [or for the imexpired term created by a certain 
lease [describing the Uase^ as the case may de], subject to [here specify, 
where the sale is made subject thereto, the tenancies^ leases, under-leases, 
or charge, either by reference to a Schedule or othenoise']. 

In witness whereof we the said A, B. and C. Z>. have hereunto set 
our hands and the seal of the said Commissioners, this 
day of in the year of our Lord 

A.R 
C.i>. 
[Seal of the Commission,'] 



The Certificate of Payment to be endorsed on or written at the Foot of 
the Conveyance or Assignment may be in the following Form: — 
We certify that the within [or above] mentioned sum of 
was paid into the Bank of Ireland to the account and credit within 
[or above] mentioned on the day of 

A.B, 
CD. 
[Seai of the Commissitm,'] 
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THE SECOND ACT CONTINUANCE, 

15th & 16th YICT., Chap. 67, 

Intituled f ** An Act to continue the Powers of applying for 
a Sale of Lands under the Act for facilitating the Sale 
and Transfer of Incumbered Estates in Irela/ndy 

[30a June, 1852. 

Whereas by an Act passed in the session of Parliament holden m 
the twelfth and thirteenth yean of the reign of her present Migesty, 
chapter seventy-seven, intituled **An Act farther to facilitate the 
12 & 13 'N^ct., Sale and Transfer of Incumbered Estates in Ireland ;** and by the 
sixteenth section of the said Act, it is enacted, that where land in 
/rdafid', or any sach lease as therein i>articiilarly mentioned, shall be 
subject to any incumbrance, it shall be lawful for the owner of sndi 
land or lease, within three years from the pasrang of the said Act, to 
apply to the Commissioners therein mentioned, for a sale of such land 
or lease, under the provisions of the said Act ; and by the sevente^ith 
section of the said Act, it is enacted, that where any land or lease, as 
therein mentioned, in Ireland^ shall be subject to any incumbrance, it 
shall be lawful for any incumbrancer on such land or lease, within 
three years from the passing (^ the said Act, to apply to the Conmiis- 
sioners Uierein mentioned for a sate, under the provisions of the said 
Act, of the whole or part (aa in the judgment of the CommissiiMkers 
may appear necessary) of such land or lease, for the purpose ^ dis- 
charging the incumbrances thereon: and whereas it is expedient 
that the said periods of three years, in the faid sections mentioned, 
should be respectively extended: be it therefore enacted, by the 
Queen's most excellent Majesty, by, and with the advice and consent 
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»f the Lords Spiritufd and Temporal and Commons in this present Par- 

lament assembled, and by the authority of the same, that within the 

>eriod of four years next after the passing of the said recited Act, it ^^^^!S® 

ihall be lawful for any owner of any such land or lease, as in the said years from 

the passing 
tections of the said Act mentioned, or for any incumbrancer thereon of recited 

^thin the meaning of the said Act, and as therein mentioned, to tionsmay^" 
ipply to the said Commisdoneris therein mentioned, for a sale of such ^jf ^n'^g, 
land or lease, under the provisions and for the purposes of the said the said Act. 
Act ; and thereupon aU orders and proceedings by the said Act men- 
tioned or referred to, shall and may be made, had, and taken, as 
Evilly and effectually, to all intents and purposes, and under and sub- 
ject to like provisions, as if such application had been made within 
the reactive periods of three years, by the said sections of the said 
Act limited for the making of such application by such owner or 
bdcumbrancer as aforesaid. 
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THE THIRD ACT CONTINUANCE, 

16th & 17th YICT., Chap. 64, 

Intituled, ** An Act for continuing and amending the Act 
for facilitating the Sale and Transfer of Incumbered 
Estates in Ireland. \\bth August, 1853. 

Sec. 1. Whereas an Act was passed in the session of Pariiament holden in 

the twelfth and thirteenth years of the reign of her presoit Majesty, 

' intituled " An Act further to facilitate the Sale and Trtmsfer of Incom- 

bered Estates in Ireland :" and whereas, under the provisiong of the said 

Act, certain CommissionerB were doly appointed daring her Majesty's 

pleasure, for the execution of the said Act : and whereas it is ^Epe- 

dient to amend the said Act in certain particulars, and to ccmtiniie 

the power of the said Commissioners for the further term herein-after 

mentioned : be it therefore enacted, by the QaeeD*s most excellent 

Majesty, by and with the advice and consent of the Lords Spiritual 

and Temporal, and Conmions, in this present Parliam^it ass^nbled, 

and by the authority of the same, as follows : — 

"Whereanin- 1. Where application has been made under the said Act, or diaS 

oumbrance 

affecting any hereafter be made imder the said Act, and this Act, or either of them, 

lease rab- ^^^ ^ ^^ ^^ ^^7 IbjoA^ or of any lease, within sections sixteen aad 

floM^Bo^af. seventeen of the said Act, and all or any of the incumbrances affecting 

fectaalease guch land or lease, also affects any lease of land in Ireland not 

not BO sub- •' 

jectjtheCom- within the said sections sixteen and seventeen of the said Act, 

niissioners' 

jurisdiction application may be made for sale of such last-mentioned lease ; and 

8U<^le^. ^ *^® jurisdiction and powers of the Commissioners, and all the provi- 
sions of the said Act, shall extend and be applicable to such last- 
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Qcntioiied lease, in like manner as in the case of a lease within the Sees. 2, 8. 

aid sections sixteen and seventeen of the said Act -— -^.-^-^ 

2. The twenty-second section of the said recited Act shall he "^^ ^^nd 
*" section of 

ind the same is hereby repealed, and in lieu thereof, be it enacted, recited Act 

rcpcQ.lfid> 
liat the Commissioners shall not make an order for sale of any and other 

and or lease, or any part thereof upon application by an incnm- ^JdeinUeu 
^rancer on such land or lease, in case it be shown to the satisfaction thereof. 
)f the Commissioners, by the owner of such land or lease, that no 
part of such land or lease is subject to any receiver, or in the pos- 
session of any incumbrancer, and that the amount of the yearly 
interest on the incumbrances, and other yearly payments (if any) in 
respect of charges payable out of the income of such land or lease, 
and the other lands or leases (if any) subject to the incumbrance of 
such incumbrancer, do not exceed one-half of the net yearly income 
(after the payment of all tithe rent-chaige, such part of the county 
oess and poor's-rate, as is payable by the owner, and all crown, 
quit, and head rent) of such land or lease, or of all the lands 
or leases so subject: Provided always, that the decision of the 
said Commissioners thereupon shall in all cases, so for as reUtes 
to the power and jurisdiction of the Commissioners over such 
land or lease, be final and conclusive, to all intents and purposes 
whatsoever. 

8. Where the Commissioners have ordered, or shall order the sale where a 
of any lease in perpetuity, they may, if they shall think it expedient j^^i^ ^^' 
so to do, cause notice to be given to the owner or other persons or^redtobe 

mterested in the reversion, or any person on behalf of such owner or Commis- 
sioners may 
oiber peiscHU, tod may thereupon proceed to convert such lease in convert it 

perpetuity into a fee-form grant, according to the principles pre- ^rmVant. 
idibed in the Renewable Leasehold Conversion Act, but their pro- 
cedure in relation thereto diall be according to the General Rules and 
practice of the Court of the said Commissioners, and in case such 
oonveraion shall be ordered, they shall have power to convey the 
land included in such lease, to the purchaser in fee, sul)ject to the 
foe-fonn rent ascertained as aforesaid, and to such exceptions, 
reversons, oovenants, and dauses as shall be in conformity with 

a 2 
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Sees. 4» 5. the original lease, and the provisiona of the Benewable LeasdNld 

"""— ""'"*^ Conversion Act, and thereapon the owner for the time being ahafi 

have the same rights and remedies against the purchaser, his heirs, 

executors, administrators, and assigns, and against the land, by 

action, distress, entry, or otherwise, in respect of sudi rent, and of 

any exceptions, reservations, cov^iants, and danses cimtained m 

the said deed, as belong by law to the owner of any fee-Inn 

rent created nnder the said Acts. 

Where a 4. Where any instroment, purporting to be a demise or kase, or 

grant 

amounts to any other grant or assurance reserving rent, executed or made by 

ment of a~ <^7 person entitled under any lease of land, is, in oonstructiaB of 

r^Treserv- ^^) *^ assignment of such lease, sections sixteen and seventeoi 

^tUn^ of the said recited Act, and all other the provisions of the said Act 

tionsieand and this Act, which would, in case such instrument, grant, or 
17 of recited ^ ^ «^ 6 «, 

Act. assurance had passed less than the whole term or estate created by 

such lease, have been applicable to or in respect of the leveraion 

created under such instrument, grant, or assuranoe, shall extend 

and apidy and shall be deemed to have extended and applied to 

and in respect of the rent thereby reserved, and all rights and 

int^^sts thereunder vested in grantor or assignor, in like mannw as 

sudi proviaons would have been applicable to or in reqwct of fsaA 

reversion. 

Where con- 5. Where any conveyance or assignmoit has been made before 

m^subject ^^® passing of this Act, or shall hereafter be made, by the Coranub^ 

8h;£l*i^hl* sioners, subject to any lease, under-lease, or tenancy, such oonv^- 

^J^J^^ ance or assignment shall be deemed to afford conclusive proof that 

all^ prior the estate or interest purporting to be conveyed or assigiied then^ 
title to re- 
version, is the reversion expectant upon such lease, under-lease, or t^aifeerr , 

and it shall not be necessary, in any action arising out ni or oofe^ 

nected with such lease, under-lease, or tenancy, or in any pleacBngs 

in such action, to allege or prove the title of sudi reversion pfter 

to the said conveyance or assignment, and the person to urbon 

such conveyance or assignment is made, his hein, ex^cnlofB, 

admimstrators, and assigns, and evefy one of them, shall and msy Iwve 

and enjoy like advantages against the leesees, under-lesBees, and 
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benanta, their heirs, executon, administrators, aasigiis, and under- Sees. 6, 7. 
tenants, and against afl other persons, in possession or occu- "— ^^'^^ 
[Mdion of the land comprised in sach conveyance or assignment, by 
distress or by entry, for non-payment of rent, or for doing of waste, 
)r other forfeitare, and also shall and may have and enjoy like 
idvantages and ronedies by action, for not i>eiforming other con- 
ations, covenants, and agreements contained in such lease or 
under-lease, or in the parol agreement for such tenancy, against 
the said lessees, under-lessees, and tenants, th^ heirs, executors, 
administrators, and as^gns, as the person granting such lease or 
under-lease, or as the landlord entering into an agreement for 
such t«umcy, or his heirs, executors, administrators, or assigns, 
oi^ht to hove had and enjoyed at any time or times, in like manner 
and form as if the reversion in such land expectant on such lease, 
onder-lease, and tenancy had remained or continued in such person 
granting sudi lease or under-lease, or as a landlord entering into 1 1 

Bttch agreement. \\ 

6. Where there is or shall be an application to the Commis- ^®^®f.J*^^ 

confiolidate 
sioners for the sale of any undivided share of any land or lease, it sale of dif- I 

ferent un- \ 

shall be lawful for the Commissioners, where they shall see fit so to do, divided i 

upcm the application of the owner of any other undivided share or ^^' 

shares of the same land or lease (and although such other undivided 

share be not subject to any incumbrance), or on the api»lication of 

any incumbrancer on such other undivided share or shares, to include 

the same share ot shares, upon such terms as they shall see fit, with 

the share so proposed to be sold as aforesaid, and in every such case 

the Commissioners shall apportion the purchase money among the 

ownos according to then* respective shares so sold, and shall apportion 

the expenses as they may see fit. 

7« The thirty-seventh section of the said recited Act shall apply Clause ex- 

and be deemed to have at all times applied to any rent reserved section^ of 

upon a lease, where the Commissicaiers shaU have sold or shall sell ^^^^^^^^' , 

the whole reversion expectant upon such lease at diffiarent times or 

in diffisrant lots 
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Sees. 8-11. 8. The CommiasioiiierB shall have power upon vay »p^&B$3&sm. 

~r^'^^ for sale, wheth^ now pending before than or to be hereafter made, 
Sale may be ° ^ 

had. Bobject to sell and convey any land, subject to any right, title, or estate to 
to dower. . , 

or m dower. 

Commis- 9. Where a sale is made by tite Commissioners under the said 

(doners msj 

include ar- or this Act of any land or lease, it shall be lawfdl for them, whenever 

^'^^Ig']^'^ it shall appear to them convenient so to do, to indnde in such sak 
all or any part of the arrears of rent, if any, which may at the 
time of the sale be owing from any lessees or tenants, subject to 
whose leases or tenancies the sale is to be made, where soch arreaxB 
are subject to any incombrance in respect of which an incnmbraDeer 
shall have obtained an order for sale, or where the order for sale 
has been obtuned by the owner, and in the conveyance or assign- 
ment of such land or lease to assign such arrears to the pnidiaMr 
accordingly ; and such purchaser, his heirs, executors, administratcHa, 
or assigns, shall, after such assignment of the said arrears, have far 
the recovery and in respect of the non-payment therec^ the same 
rights and remedies which the person or persons who would hero 
been entitled to such arrears would have possessed if no such 
assignment thereof nor any conveyance or assignment of such Und 
or lease had been made. 

As to refer- 10. All Greneral Rules or Orders heretofore made by the Commia- 

enoe of 

General sioners shall apply and have reference to the provisions of this Act 

^^^edon* ^ "^^ ^ ^ iihoae of the said recited Act, and that, in the constmc- 

of Act. ^Iqq Qf ^j^ ^^ ^Q -^ords and phrases to whidi a particnlar or 

extended meamng is assigned by the fifty-fourth section of the said 

recited Act shall, when used in this Act, be understood to bear audi 

particular or extended meamng, except where the context requires a 

different construction; and that in the construction of the said 

recited Act, the word ^4ease" shall include and shall be deemed to 

have included any term created by way of use, as well as any term 

created by way of demise at conmion law, so as such term be or 

have become a term in gross. 

11. The fifth section of the said Act, whereby it is enacted, that no 
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Oommiadoner, Secretaiy, or other officer shoidd hold his office for a Sec 12. 

longer period than is therein-mentioned, shall he and the same is hereby .^'^ ' 

repealed; and every such Commisdoner, Secretaiy, or other officer may of office of 

hold his office for a term not exceeding four years from the pasnng gioners, &c, 

oi this Act, and thenceforth imtil the end of the then next session ^catio^ 

of Parliament ; and all applications which under the axteenth and ^^ orders 
'^'^ and TOO- 

flBventeenth sections of the said Act, or under this Act, might be ceedmgs. 

made to the said Commissioners within three years from the passing 

of the said Act, and which under the Act passed in the last session of 

Parliament, intituled " An Act to continue the Powers of applying for 1* * 16 Vict. 

c. 67. 
a Sale of Lands under the Act for fEidlitating the Sale and Transfer 

of Incumbered Estates in Ireland,** may now be made within four 

3rean from the passing of the said first-mentioned Act, may be made 

within two years from the twenty-eighth day of July one thousand 

eight hundred and fifty- three ; and all orders and proceedings by the 

said Acts or by this Act authorized, and which might be made, had, 

or taken upon any application made within the said period of four 

years, may be made, had, and taken within the further period 

authorized by iJtoA Act 

12. In the ease of any petition for a sale presented after the Costs of 
^ ^ petitioner 

passing of this Act, the costs of the petitioner in respect of such for sale shall 

petition, and of any proceedings thereunder, shall not (unless the outof^ro- 

CommissioneTs shall otherwise direct) be payable out of the proceeds ^^thra to" 

of the sale otherwise than in the same order of priority in which *"?® ^^^ 

^ -f as mcum- 

the incumbrance of the petitioner shall be payable, anything in the brance shall 

be payable, 
said recited Acts, or any rule or practice of the Commissioners, to 

the contrary notwithstanding. 
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THE GENERAL EULES 

UNDER THE ACT; 

DaUd the \Uh Day of October, 1849. 

It is this day ordered by the Right Honourable Johx Richards, 
one of the Barons of Her Majesty's Court of Exchequer in 
Ireland, Mountifort Lonofield, LL.D., and Charles James 
Hargreavb, Esq., being the Commissioners for Sale of Incumbered 
Estates in Ireland, pursuant to the Statute in that case made and pro- 
vided, that the following General Rules and Orders shall take effect 
and be binding in relation to all proceedings to be hereafter bad or 
taken under and in pursuance of the provisions of an Act passed in 
the Session holden in the 12th and 13th years of the reign of Her 
Majesty Queen Victoria, chap. 77, entitled ^* An Act further to facili- 
tate the Sale and Transfer of Incumbered Estates in Ireland :** — 

1. 

Glossarj. That in the construction of any General Roles or Orden made by 

the Commissioners, the words and phrases to which a particalar or 
extended meaning is assigned by the 54th section of the Act diall, 
when used in such Rules or Orders, be understood to bear such par- 
ticular or extended meaning, except where the context or other 
provisions of the Rules require a different oonstmotion ; and the wotd 
^* affidavit ** shall include an affirmation or dedantion made by aagr 
person who by law is empowered to give evidence by affirmaftioii or 
Time, how declaration in lieu of oath ; and that when time is to be oompotod I7 
tobe compu- ^^^ .^ ^^j^ y^ exdnsive of Sundafft^ and the holidays in tlie oaxt 
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uoceeding rule stated, and when it is to be computed by the month, 
t shail be constraed calendar month ; and in all cases it shall be ex- 
slusive of the first, and inclusive of the last day, unless the last day 
>e one of such holidays, when the following day shall be included. 



2. 

That the Commissioners may adjourn their sittings from one day Commission- 
ers mav ad- 
to the next, or to any other day they may think expedient, having joum tkeir 

regard to the state of their business and the public convenience ; but ^ ^' 

they may resume such sittings again far the despatch of business on 

Einy day or days during the interval of any such adjournment, should 

they find it necessary so to do ; and the several offices of the Court Offices of the 

Court, when 
shall be opened for business upon all days of the year, except Sunday s^ to be opened. 

Christmas Day^ and the three days next after Christmas Day^ New 
Year's Day^ Good Friday, and Easter Monday and Tuesday ; and shall 
continue open for the despatch of business from ten until four o^clock 
each day during the period appointed for the sittings of the Court, 
and from twelve until three o^dock on all other days; and the officers 
and clerks belonging thereto, respectively, shall attend in such offices 
in the discharge of their several duties during the periods above men- 
tioned, unless otherwise engaged in the business of the Court, or unless 
prevented by sickness, or other unavoidable cause, or allowed leave of 
absence by the Court 



3. 

That an entry be made in the office, in a book to be kept for that Entry of 
purpose, of every matter depending in the Court, with a proper index, pending in 



proper in- 
• dex. 



for the purpose of reference ; and whenever a petition shall be present- nu^in 
ed by a party who is not the owner, the name of the owner, as well Jj^^^JT^ 
aa the petitioner, shall be inserted in the index to such book, in order < 
that the proceedings pending in the Coort may be more easUy searched 
for and ascertained; and that all Orders and Rules made by the Com- 
misBioiiers shall be entered in a book to be called the " Bole Book.^* 
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Attested CO- That all attested copies of petitions, affidavits, and other documents, 

Eies,howto . 
e made out in the offices of the Court, shall be written on foolscap paper, book- 
wise, and shall contain three folios of ninety words in each page ; and 
To be at- ^ copies shall be attested by the Secretary or a Chief Clerk, whether 
^J^Ji'y ^ such copies be brought in for attestation, or be made out in the office. 
Chief Clerk, and when it is required that the common seal of the Commiasionen 
shall be affixed to any document, the same shall be done by the Se- 
cretary, or by such other person as the Court shall firom time to time 
appoint for that purpose. 



^oMedings xhat proceedings under this Act shall be commenced by petition, 
menced by to be addressed and framed according to the forms to be approved of 
To be siimed ^^ ^® Commissioners ; and every such petition shall be signed by the 
^'y^**^®' petitioner or his attorney, and shall be accompanied by an a£Sdav!t 
nm and ve- verifying the material fiicts therein. 

6. 

Petition That every person presenting a petition to the Commissioners, 

presented otherwise than through the agency of an attorney, shall state some 
^nwy,"?) P^<^ ** ^<^* thereof, within the city of Dublin, where notices and 

state place orders may be served on him ; and such party, or in casf of his death 
where no- ^ i r ji 

dees and or transmission of his interest, the party claiming in his right may 

orders may . , , , . , . , . . 

be served, from time to time change such puce of address, and substitute i 

other place within the city of Dublin for the like purpose. 



7. 

Matter of Thatafter a petition is filed, the Secretaiy, or some other officer as 

Sere^St^eS the Commissioners shall, from time to time, for that purpose appoint, 
ara iMj»cn- ^j^^^jj^ ^^ ^^ application of any party interested, give a certificale 

that such petition has been filed, in order that the matter may be re- 

gistred as a U$ pendent. 
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That on eveir petition for a sale, an order shall be made by the Order to be 

made on 
G<»nmissioners either dismissing the petition, or referring it for in- petition for 

qoiiy toone of the Commissioners, or granting a conditional order for 

a sale, stating therein, by name or general description, the parties 

who must be served with snch order, and the time within which 

canse against snch order most be shown; bat the petitioner, if he be 

dissatisfied with the fiat of the Commissioners, may, by notice left in 

the office, require that the matter of his petition may be moved in 

Court 

9. ^^, / r - 

That in any case in which a party shall seek to show cause against^ Course 

or to set aside any order made by the Commissioners, he shall lodge a geeks to 

notice to that effect in the office, and state at foot, or on the back ag»^^^ 

thereof^ upon what party he requires such notice to be served, and ^^J ^^^ 

the subject matter of such notice shall come on to be heard in due Conunis- 

sioners. 
coarse before the Commissioners ; and the Commissioners, on the 

hearing of such matter, shall make an order to vary, or 

to discharge the order already pronounced, or direct a reference to oue 

of the Commissioners or make such other order as they shall think 

fit, and may order the whole, or any portion of the costs, up to and 

indnding the hearing of such matter, to be paid by such of the 

parties as they shall think properly liable thereto. 

10. 

That, if the owner shall rely upon the provisions of the 22nd sec- When owner 

tion of the Act, in opposition to a sale, he shall file an affidavit con- visions of 

taining all the particulars required by that section; and also stating, ^^^^°^ 

as nearly as he can, how much has been received during each of the Jjl®» *^^^*^ 

seven years immediately preceding the presentation of the petition davit con- 

taining all 
for the rent and arrears of rent, of all the premises subject to the in- the particu. 

combrance of the petitioner, and how much has become due during ^^y ^^ sect. 

that period for tithe rent-charge, poof's rate, and county cess. 
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11. 

When abeo- That when an absolute order for a sale shall be i»'odaoed, the Com- 

late order 

for sale pro- missioners may, if they shall thmk it necessary, require the owner, 

owms^ay and all other persons, to produce to, or lodge with, the Commisaoiiers 
to l^TO^ on oath, all deeds, books, papers^ documents, and writbga in their 
^eds books. Possession, custody, or power respectively, relating to the i^emiaes 
^' ordered to be sold, and to the charges thereon, and to do all soch 

other acts, and furnish such information within the authority of t^ 
Commissioners to direct, as may be necessary to enable the Commis- 
sioners to sell the premises to the best advantage. 

12. 
Statements That the statements in any petition shall not constitute aa admis- 
nottocoMti- sion of the validity of any claim stated therein or of any particular 
sTcm of yaul ^^"^ being due in respect of any incumbrance, save daims and soma 
dityof claim, expressly admitted by the petitioner. 

13. 

Notice to be That on the order for a sale bdng made absolute, a notice* shall be 

among the circulated among the tenantry or persons residing on the property, 

onOTder ^^" according to a printed form to be approved by the Commissioners, 

made abso- specifying the tenancies, leases, and agreements which are admitted, 

and calling upon all parties who have claims for other tenancies, leases, 

or agreements not specified, or who consider that the terms of thdr 

tenancies, leases, or agreements are incorrectly stated, to come fiorward, 

and apply for an amendment of the order in this behall But this 

rule shall not be construed as rendering it necessary to serve eveiy 

tenant, or every person residing on the property, or claiming to be 

interested therein, with such notice. 

14. 

Particulars "^^^ ^ ^^7 person shall claim to be entitled to any lease or agree- 
of claim to 

* This notice should be circulated within six weeks after the order for aak 
has been made absolute. See Further Directions, i^fi^a. 
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lent other tbao those which are admitted, he shaU lodge in the office lease and 
le particulars of such daim, accompanied by an affidavit tliat he \^ lodged in 
slieves the same to be just and true, and (if he does not appear by ®®°®* 
:toniey) stating the address to which notices and orders may be 
irred on him ; and the Commissioners shall thereupon make an order, 
ther allowing his daim in the whole or in part, or calling upon him 
» sustain it by sufficient evidence, or such other order as may meet 
le merits of the case. 

15. 

SALE AND CONVEYANCE. 

That i^ upon a sale by auction, the highest price offered for any Sale by auc- 
tion may be 
>t be, in the opinion of the Commissioners, clearly inadequate, they adjourned if 

tail be at liberty to adjourn the sale of that lot to a future day ; and q^^. ^' 

y sale of any lot shall be deemed to have been made until the amount Nosale to be 

' deposit (if any) required by the conditions of sale shaU have been ^Se until 

:tnally paid in the manner prescribed by such conditions. deposit paid. 

16. 
That immediately after a sale, whether by public auction or private purchaser 
mtract, the purchaser shall obtain a certificate under the seal of the commds^ 
ommissioners, that he is the purchaser, thereby authorizing him to fifl°®5?* ^^' 

ly the amount of his purchase money into the Bank of Ireland, to thorisdng 

him to pay 
le account of the Commissioners, to the credit of the estate of A. B. money mto 

r, &C. [as ihe case may &e], and shall procure the notification by the 

lank to the Commissioners of the receipt of the money ; and no sale ^oJ^Qedby 

lall be opened merely by reason of any advance being made upon °^®™ *^" 

le biddings or price. price. 

17. 

That in any case in which it shall appear to the Commissioners ^S^uSf 
lat any premises can be sold by auction to better advantage out of S??}?"*°' 
Dublin, the Commissioners may direct that the biddings shall be 
lade at such place, and before such person, as they shall fbr that 
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purpose appoint ; aod thereapoo soch biddings du^ be had aoooid- 
inglff and shall be retmned to the Commissioners, who shall dedars 
the highest bidder the porchaser, unless the highest smn ofiered shall 
be, in the opinion of the Commissioners, clearly inadequate, or unless 
the Commissioners shall see good cause against confirming the sale. 

18. 



Oon'< 
or 



^2i^^^ That the conveyance or assignment of all premises sold by the 
^^JJ^J®**® Commissioners, shall be prepared by and at the expense of the pur- 
the exoense chaser, and the draft thereof shall be approved of by the Commis- 
sioners, or by the Commissioner to whom the matter is referred. 
Whattospe- It shall specify the tenancies (if any) subject to which the sale is 
made ; and any apportionment of rent between the purchaser and the 
proprietor of other lands demised with the lands sold, or any part 
thereof and any rents or incumbrances remaining charged upon the 
property, or any part thereof in the hands of the purchaser; and the 
Commissioners shall, when necessary, ascertain and define the rela- 
tive rights of the purchaser and the prior possessor, with respect to 
any crops on the land. 

19. 

Notice on That the Conmiissioners, whenever they shall think fit, may dis- 

hehj-DOBi^ pense with the personal service of notice upon any of the tenants to 

"^^' the lands who may be required to attorn ; and may direct that such 

notice shall be given to such tenants, either by posting the same on 

some conspicuous place on or near the lands, or by advertising the 

same in one or more newspapers, or transmitting the same notice 

the Poet ^ through the Post Office, or otherwise, as to the Commissioners shall 

^^®*^ seem proper. 

20. 

Counter. "^^^ ^^^ duplicates or counterparts of leases, where they exist, and 

^^ to be ^''"^ ^ ^^ ^' ^^^^ evidences of the tenancies subject to which the 
SepS^ saleis made, shaU be deUvered to the purchaser, except whore they 
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relate also to other lands, in which case copies shall be deUvered to ser ; copies, 
« , where they 

Bom. relate to 

other lands. 
21. 

That the Commissioners may require and compel all persons Commission, 
claiming to be tenants to produce the leases or agreements, or other q^^^ '®' 
instruments under which they so daim, and to give copies thereofl OTodu€e*° 

leases. 
22. 

That in case the purchase money and any interest which may have If purchase 
accrued upon it under the terms of the sale or by law shall not be JliS mto^ 
paid into the Bank within fourteen days after the sale, any party to f4^3^^f^ 
the proceedings may procure an order for payment; or the Commis- thesaleordCT 

sioners may make such order without any special application, or may, may be pro- 

cured by any 
if they think proper, re-sell the property, and the expenses mcident party, or 

, , .,../.. .« » 1^ . Commission- 

to such re-sale, together with the deficiency, if any, m the pnce era may re- 
obtained below the former price, shall be paid forthwith by the ' 
purchaser at the former sale, for which payment, the deposit (if any) 
shall be a guarantee; but he shall not be entitled to the benefit of 
any excess in the price which may be obtained at the latter sale. 



28. 

DISTRIBUnOir OF THE PURCHASE MONEY. 

That when the absolute order for a sale shall be pronounced, adver- After abso- 

tlsements shall be published in a Dublin newspaper, and in one or sale, adver^^ 

more local newspapers, and such other newspapers as the Commis- SepubSshed 

sioners shall direct, giving notice of such order, and calling upon «? ^£it?to 

all claimants of estates, interests, or incumbrances in or upon the establish 

their claims, 
premises ordered to be sold, to come forward and establish their 

several claims and demands. 



24. 

Tliat when the absolute order for a sale shall be pronounced, the "When abso- 
Commisdoners, or in case of a reference to one Commissioner, such ^^*® ^^^ 
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for sale pro- one Commissioner shall direct what farther iiiformation shall be pro- 

noonced, 

Ck>imni88ion- cared respecting the title of all parties to the premises, and to thb 

^^ftir- incambraoces afifecting the same, and -what searches or fjirther 

^ti^to'be ^^^'^^^ should be made in relation thereto, and such person as they 

famished, or he shall direct shall forthwith proceed to make out a full title to 

and a fiill '^ 

title to be the premises, including charges and incumbrances thereon, and shall 

mn^ft OUt> 

prove and verify the same in soch manner as the Ommissioners, or 

Sale not to g^ch one Commissioner, shall direct; but the sale itself shall not be 
be delayed. 

delayed by the proceedings under this and the preceding rule, unless 

the Commissioners shall see cause for deferring such sale. 

25. 

^M^h M8t8 "^^^ *^® *^^** chargeable against the fund produced by a sale 

chargeable ghall be, first, such costs of, and consequential on the application for 

against a 

ftind pro- the order for sale, as the Commissioners shall think fit to allow ; 

duced by a 

sale are to be secondly, the expenses ol^ and incidental to the sale; and thirdly, 

^ the costs awarded to any tenant who shall establish a claim for a 

lease or agreement not set forth in the schedules given by the owner 
of the land, except such part of the last-mentioned costs as shall be 
actually recovered under the order of the Commissioners from the 
owner or person who shall have contested such daim; and the Com- 
missioners may direct the owner or other person contesting such 
claim to reimburse the fund in any costs awarded to the tenant 
establishing his claim, and paid to him out of the funds in Court ; 
provided that nothing herein contained shall preclude the Commis- 
sioners from giving costs to an owner nj^t being the petitioner or 
party having the carriage of the proceedings in any case in which it 
shall appear to be just and reasonable that such owner sthould be 
allowed costs. 

26. j 

Costs of That the costs properly incurred by an incumbrance oomiog in 

oaoitouioe and proving his incumbrance shall, except where the CommiasioiMO 
*** ""^irtth ™*y otherwise direct, rank in point of priority with the incambraneek 
in respect of which such costs have been incorred. 



priority w 
demand. 



d by Google 



The General Rules. 359 

27. 

That a schedule of incumbrances shall be prepared by the Com- Schedtde of 

incum- 
missioners, or one of them, or such of their officers as they shall ap- branoestobe 

point, according to their several priorities, with the sums due on each ^^^ission- 

for principal, interest, and costs respectively, and in case of an o^^^^^^' 

annuity for arrears and costs ; and when such schedule shall be filed, 

notice thereof shall be given in a Dublin newspaper and in a local Notice in 

^ . . , „ newspaper 

newspaper, and such other newspapers as the Commissioners shall of filing, 

direct, and if the Commissioners shall consider it necessary, notice 
shall also be specially given to the incumbrancers and other parties S^cMly to*^ 
interested in the premises, or their attorneys ; .and if no party inte- incumbran- 
rested shall file an objection thereto, within such time as the Com- 
missioners shall appoint for that purpose, the same shall stand con- To stand 
firmed without further order, and all parties shall be bound thereby, no objection 
so far as relates to the money produced by the sale of the premises, JSpoStS'^y 
in respect of which such schedule shall be made, unless the Commis- *? ^jJ^""""®" 
siouers shall, on special application, make an order to the contrary. 

28. 

That any party may file an objection to the schedule of incum- Objection to 
brances, within the time specified under the last preceding rule, and Scum-* ° 
shall briefly state therein the grounds of his objection, and such ob- S^^l^*^ 
jection shall be heard and dealt with by the Commissioners in such any par^. 
manner as they shall think fit 

29. 

That after the schedule of incumbrances shall be confirmed, and After sche- 

if the Commissioners shall think the funds may be safely distributed, oumbrances 

one of the Commissioners shall allocate the stock and funds in Court ^^^^ 

•^mputing the valtie of the stock at the price of the day of such aUocat^ 

allocation) among the several incumbrancers and parties entitled, cumbran- 

, cers, aocord- 

Aooording to their priorities ; and such allocation, so fiEir as it may ing to their 

extend, shall be deemed payment of such incumbrances, so that they ^ ^" *** 

shall cease to bear interest, and the owner of the incumbrance shall be 
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entitled to the dividends on the stock, and shall be liable to all the 
consequences of its fall or rise in price ; but such Commissioner shall 
not be bound to make any allocation of stock or funds in part pay- 
ment of an incumbrance, unless the incumbrancer consents to such 
allocation. 



30. 

First incum- 1^^^^ ^|jg Commissioners may, before such schedule as aforesaid 

orancer may " • 

be paid be- shall be finally settled, upon the application of any person who shall 

fore schedule 

of incum- be the first or an early incumbrancer, and whose daim shall appear 

finally to be valid, order payment to such incumbrancer of the amount 

claimed by him, or any part thereof if it shall appear to the Com- 
missioners that such order may be made with safety to all parties; 
but the costs of such application shall not be allowed on taxation 
against the fund, unless in the order pronounced by the Commis- 
sioners they shall award the costs thereof to such incumbrancer. 



81. 

When stock That when stock or money is allocated to trustees, the Commission- 
allocated to 6rs may refuse to order a transfer or payment thereof to be made to 
OTde?for°^ them, unless the full number of trustees shall exist according to the 
teansfer to ^ provisions of the instrument creating the trust 

less Ml 

number of 

trustees 32. 

exist. 

Fund alio- That the fund allocated to any party shall not be transferred or 

be paid to p&id over to him, until he shall have verified his title thoeto as tite 

Stiffs Conmiissioners shall direct 
verified. 

33. 

Certificate of That the Commissioners shall not draw in fiivonr of, or transfer 

lejfacv duty 

pjdd must be stock to, any person in payment of a legacy, until the person entitlfid 

?ore order ^ ^^^ payment shall produce a certificate from the proper ofiloeiy of 

to'lSel?'^ the payment of the legacy duty, if any payable in respect thereof; 
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>y the Commissioners may, with the consent of such person, draw but Com- 

1. -^-^^» ai xi..j^ • missioners 

n uYour 0^ or transfer to, the proper officer authonzed to receive jQay draw in 

;he same, the amount of such duty. propS ^ 

officer for 
amount of 
34. legacy duty. 

That the Commissioners may, in any special case, order the pay- Commis- 
sioners may 
ment of money or transfer of stock to any person, upon liis giving order pay- 

»uch security as shall be approved of by the Commissioners, to abide person on his 

any order which the Commissioners may afterwards make in regard ^^^ J^S^ 

thereto. any order. 

36. 

That notice, in writing, of any asngnment, charge, or other dispo- Notice in 

writinfiT of 
edtion of any fund in the hands of the CommissionerB, or of the interest assignment 

of any person thorem, must be lodged in the office, stating parti- 2anS of'* 

cnlarly the fund to which the same relates, and the name of the Commis- 

^ ^ sioners to be 

person whose interest therein is affected, and the name of the party lodged in 

office. 
BO claiming to be interested in such charge, and some place in Great 

Britain or IreUind, where notice may be served upon such party or 

his attorney. 

36. 

PBOCEEDINOS FOR AN APPORTIONMENT OF RENT. 

That when it is proposed to sell a part only of any lease, any Proceedings 
person interested may apply to the Commissioners for an apportion- tionment 
ment of the rent reserved by such lease ; and notice of such proposed ®^^®"*- 
apportionment shall be given to the landlord and to the owner of the 
remainder of the land included in the lease ; and such landlord or 
owner may lodge in the office a notice of his intention to oppose such 
apx)ortionment ; in which case the matter shall be heard and deter- 
mined by the Commissioners. 

37. 

That an application for apportionment may be included in a AppUoation 
.... M , forappor- 

petition for sale. tionmSt 

2 may be in- 

cluded in 
petition. 
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88. 

PROCEEDmOS FOB A PARTITION. 

Proceedings That when an application for a petition is presented under the 

on partition 

under the 43rd section of the Act, the Commissioners shall direct what notices 

of the Act. shall be served, and on whom, and shall direct adv^rtiflements to he 
in at least one Dublin newspaper, and one local newspaper, calling 
upon all parties interested to serve notice of objections (if any they 
have to a partition), before a certain day therein to be named, and on 
the day named in such advertisement, or as soon after as may be con- 
venient, the Commissioners shall hear the said application, and if no 
objection shaU be sustained, will issue an order to one or more survey- 
or or surveyors to make a report according to i&stmfctloaB to be con- 
tained in such order^ and as soon as the report of the sffveyor or 
surveyors shall be returned to the Commisdonen, ihey eball name a 
day on which a partition shall be made, imless in the meaBdnM a 
notice of objection shall be served on behalf of aome interested party, 
in which case the Commissioners shall hear all parties who require to 
be heard, and examine the proceedings, and make a partitien, or sooh 
other order thereon as may appear to them to be proper. 

39. 
Application That application for a partition, under the 43rd section of the Act, 

may be in- "^7 ^ either included in an original petition for a sale, or made by 

ori^md pe- supplemental petition referring to the former petition, and to the 

mad^b^ proceedings thereon, 
plemental 
petition. .^ 

Co3t8ofpar- That the costs properly incurred in proceedings for a pardticm, 
borne Id pro- including the costs of the survey and advertisements, shall be borne by 
re^StiT^ *^® owners of the estate, in proportion to their respective shares ; and 
•hares. ^j^g amount paid by any owner having a limited interest, shall be a 

charge in his favour upon the inheritance or whole interest in the 

share allotted to him. 
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41. 

PROCBEMHOB FOR EXCHANGE, OR FOR DIVISION OF 
CITBRMIXED liANDS. 

That application for an exchange, under the 44th section of the Act, foJ^^ch^Se 

masw be either ineluded in an original petition for sale, or made by may ^^i^- 

cmdea in 

siq^plemental petition, ie£arriiig to the formw petition, and to the original peti- 
tion or made 

proceedings thereon. by guppic- 

mental peti- 
tion. 
42. 

That the eosts propedy incaned in proceedings for an exchange or Coets of pro- 
dintitm shall be borne in snch proportions as the ConnnissionerB shall exchange or 
direct, haring regard to any special agreement between the parties; inti^^ed 
and the ameant paid by any owner having a limited interest shall be hui<^ 
a charge in his fisvour, iq>on the inhwitance or whole interest in the 
lands allotted to huL 

43. 

FRACnCB. 

That eveiy attorney who appears for any party shall enter his Attorney to 
name and address in a book, to be kept in the office for that purpose ; and address 
and every change of attorney or address shall be entered in the same ^ ^^^^' 



44. 
That every person making an application to the Commissioners Parl^ 
shall enter an address in Great Britam or Ireland, to which all notices ^cation to 
or orders to him may be sent, and may change the same from time ^^^ 
to time ; and that any notice or order which may require to be served J^^do- 

in any matter shall be lodged with such of the officers of the Court as ders may be 

^^ sent. 

the Commissioners shall appoint for that purpose, and shall be served Notices to be 

in manner hereinafter mentioned, through the office of such officer, ^^^b 

unless the Court, or a Commissioner, when sitting alone upon any ^^^ ^' 

matter referred to him, shall otherwise order; and such notice or pointed by 

theCourt,or 
Older may be transmitted by the post, by the derk or officer so to be transmitted 

appohitedfbr that purpose^ and the certifioate of such derk or officer, pMtT^ 
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Certificate of of the sending by the post of such notice or order, sSiall be snffident 
cient proof of V^^ that sach notice or order was duly served at the time when the 
^,^^ same would reach the said address in the ordinary comne of die post 

46. 
Party lodg- That whenever a notice or order shall be lodged in the Notice Office, 
brSig^into *^ ^^ purpose of being served, the person lodging the sanie shall ^ 
the number^ the same time bring in and lodge as many copies of such notice or 
quS^^'^be ^^^^ ** ^^ person shall require to be served, and shall also at 

served with the same time bring in and lodge in the office as many covers or en- 
stamped . 
covers or velopes, with a sufficient postage stamp affixed on each, as may be 

necessary for the purpose of transmitting such copies free by post ; 

and upon which envelopes or covers shall be legiUy written by the 

party bringing in the same, the address of the parties respectively an 

Officer to whom such copies are to be served ; and it shall be the duty of the 

suoh^tices ^^^^^ ^ compare such copies with the notice, and to correct the same 

and copies, when necessary, and also to compare the address on each cover or 

envelope with the address mentioned at the foot of such ori^nal 

notice, and to see that the same is correct And that idl notices to be 

Koticea to be served through the Notice Office shall be lodged in sudi office befine 

fore two t^® ^^^^ ^^ t^^ o'clock on the day upon which it is required that the 

o'clock. same shall be sent ; and that the Notice Clerk himselt ot scmie ot&er 
Clerks to de- 
liver copies of the sworn clerks of the Court, shall deliver into the General Poet 

into Post Office copies of the different notices, properly addressed, as before- 

^^' mentioned, previous to the usual time for closing the Post Office tar 

receipt of letters to be despatched by the evening mail of that day ; 

and such clerk shall enter in a book, to be kept for. that purpose, 
and to keep a memorandum or minute of his having posted such notices, and 
dum of hav- there shall be endorsed at the foot or on the back of every notice or order 
no?i^^ that shall be so brought into the Notice Office, the name and address of 

every person upon whom it is required that such notice or order shall be 

served,andif an attorney, thenameof the party for whom he is concerned. 

46. 

Order ap* That whenever the Commissioners shall appoint any peiwm to aet 

pointings any 

person to be in the nature of a guardian, or next friend, to [ffotect the lights «f 
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Einy mfant, idiots Innadc, or married woman, in any matter depending guardian 
before them, the order made by the Commissioners to that effect shall served on 
be served npcm SQch person, and all notices and orders subsequently ^d maybe ' 
served upon such person shall be deemed to have been duly served rescinded, 
apon the party whose interests such person has been so appointed to 
protect But it shall be competent for any person interested, or claim- 
ing to be interested, to apply to the Commissioners to rescind or vary 
the order appointing such guardian, or next friend, or to have some 
other person appointed in his place. 

47. 
That when any person claiming to be interested shall desire to be Special ap- 
served with notice of the proceedings in any matter, he shall be at may be en- 
liberty to alter an appearance in the form or to the effect following: ^r^ndSJ 

ous of being 
" C. D. appears in this matter [stating the title of served with 

Ihe «Mi«w], for the purpose of being served with Srwee^gs. 

notice of all proceedings therein. 

"Dated this day of 184 ." 

And which notice must be signed by the party himself, or his 
attorney, and some place stated therein where notices are to be 
served on him, or on his attorney ; and thereupon the party entering 
such appeiffance ^tall be entitled, unleds the Court shall think fit 

otherwise to direct, to be served with notice of all proceedings in the ^ ^ 

^ r o Costs occa- 

matter, and to appear thereon until he shalL by notice, declare that sionedthere- 

by to be paid 
he withdraws such appearance ; but the costs occasioned by entering by party en- 
such appearance shall be paid by the party entering the same, unless unless otherl 
the Commissioners shall otherwise dh^t ^^ otAertd. 

48. 

That the Commissioners, or one of them, shall, in the first week Commis- 
sioners shall 
of each month, from November to August, inclusive, examine the examine 

state of each matter, and the proceedings which may have taken ters at stated 

place, since such last examination ; and if any matter shall appear P^^<^> 

not to have been prosecuted with due diiigence, they shall require the 

party having the carriage thereof to explain the^^ reascm of such ne- and may 

transfer car- 
glect or delay, and if such reason shall not appear sads&ctory, they riage of pro- 
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ecedings in shall be at Hberty to order tiie cairiage of stieli Matter to be tmi»» 
caseo e y. ^^^j^ ^ ^^^ ^^^ party interested in such matter, who aliall under- 
take to proseeote the same with doe diligenee, and tiball osder the 
coeta occasioned by such transfer to be paid by ^o pio^ gniHy of 
8och delay, and diall order all papers and docmnoiti tdatlog to tiie 
proceedings in snch matter, wliich were in Hie eostody, power, or 
procurement <^ the petitioner, or x>arty having the tarriage of the 
proceedings, or his attorney, to be handed over to sneh olifaer party, 
or lodged in Court, as the Commissioners shall direct ; and no peti- 
tion shall be withdrawn or dismissed without the leave of the Com- 
missioners. 

49. 

Petition may That every petitioner shall be at liberty, until an order shall be 

be amended , . . . , , -. , 

as often as made upon his petition, to amend the same, as often as he may be 

£Ld vised 

tmtil order advised ; but after any order shall be made upon the petition no 

™*^^^®'®' other amendment shall be made in any petition withoot the leave of 

wards only the Court ; and in all cases of amendment, the material fsictfi, the 

by leave of ' ^ ^ 

the Ck)urt; sul^ject matter of the amendment so soi^ht to be made^ shall be 

amendment 

as to mate- verined by affidavit. 

rial facts to 

be verified 50. 

by affidavit. 

Costs of in- "Hiat any party introducing any scandalous, prolix, or irrelevant 

sc^dalous 11^^^' ^^ ^7 petition, affidavit, or other document, shall pay the 

fmJ ^' ^ t *^^^ incident to such misconduct, and all such scandalooi^ prolix, 

matter to be and impertinent matter shall be expunged at the expoise of sacb 

paid bj 

party mtro- part^. 

ducingit, 

and to be ex- ***• 

pungedat 

his expense. examination. 

Examina- That all examinations before the CommisdonecBi or one of them 

viva voce. u^^Go. reference to a single Commissioner, or before any Examiner, 

shall be viva voce, unless the Commissioner in any fi|)ecial case shall 

otherwise direct 

62. 

Interrogato- That whenever any witnesB lAiali be examined etherwlBe flun «£mi 
nes for ex- 
amination of voce, he shall be examined upon intorrogatoiies whidi aliall be pre- 
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vions] J lodged la the office, two days prior to rach examiDation, and witnesses to 

copies of which interrogatories maybe taken ont by all parties ; but two^^s 

in case of emeigency^ the Commissioners, or one of them, may certify J^^l^^on 

that the party examining should not be reqtrired to wait for two —copies may 
*" " ° ^^ be taken out 

days after the lod^ng of his interrogatories, before commencmg snch bjall parties. 
examination, and in that case the examination may be proceeded tion may be 
with at such time as the Commissioners, or one of them, shall certify J^fwe^T* 
to be proper ; and when an examindtion shall take place out of Dublm, *? ?{f ^J^®** 
the party examining shall not be predaded from lodging with the days. 
Examiner additional interrogatories, and examining the witnesses j^g ^q exhil 
thereto, in case any matter shall come to the knowledge of such tioj^Q^ter- 

party or his attorney, subsequent to his lodging his interrogatories rogatories 

must make 

originally in the office, bat in such case the party or his attorney must affidavit ac- 
counting lor 

make an affidavit, to account for his not having lodged such addi- his not hav- 

tional interrogatories origmally in the office, and such party shall be f^fi^ g^. 

bound to furnish a full and true copy of snch additional interrogato- must'f^ish 

ries to the opposite party, at or prior to [the time of ] his lodging copies. 

the same with the Examiner. But this rule shall not extend to cross- Rule not to 

- . • . , « extend to 

mterrogatones or to the cross-examination of witnesses, and it shall cross-inter- 

not be considered necessary to lodge in the office, or to furnish copies "^ "**' 

to the opposite party, of cross-interrogatories to be exhibited to wit- 

53. 

That all witnesses examined, whether in Great Britain or Ireland, Examina- 

who shall not be examined viva voce, shall be examined by such of nesses. 

the officers of the Court as the Commissioners shall appoint for that 

purpose, and with respect to all examinations that shall take place 

more than ten statute miles from the Greneral Post Office, Dublin, 

the officer performing that duty shall reoeiye for each day upon which Provision 

he shall be actually engaged on that duty, such sum (in addition to to salary of 

his yeady salary) as the Commissioners of Her Majesty's Treasury ^hJ^^f " 

shall allow, and also his actual travelling charges, not including any ^^^^^ 

allowance for his support, snch allowance and charges to be ascertained more than 10 

miles from 
befoie the Commissioners, upon the oath of the officer, and to be in- general Post 

dnded amongst the mcidental chaiges and expenses of the Court, in 
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Duties of 
Examiners 
when exa- 
mination 
takes place 
out 
lin. 



each qnarteriy aocomit returned to the GommiaBionen of Her Hajesty^s 
Treasmy. And it shall be competent f<»r sndi person as the Commis- 
sioners shall so appoint for the examination of parties or iMFifcnessee^ to 
administer all necessary oaths to such parties and witnesses. But id 
no case shall it be neoessaiy to issae any oonmiisBion for the exami- 
nation of parties and witnesses to the person so authorized to act as 
Examinee 

54. 
That when a party or witness shall be examined out of Dublin, it 
shall be the duty of the Examiner to be at the place appointed for the 
examination of such party or witness, at the hour of eleven o'clock in 
Dub- the forenoon, at the latest, on each day, and to be then ready to 
proceed with such examination, and to contmue m the discharge of 
such duty till four o'clock in the afternoon ; and in case sodi exami- 
nation shall not have been commenced at eleven odock^ and oontinned 
till four o'clock, each day, such Examiner shall state, on the domim- 
cal to be returned by him, by whose delay or de&ult it was that such 
examination was not so commenced or continued. 



Depositions 
to be taken 
in the first 
person. 



65. 
That all Examiners shall take down the depositions of parties and 
witnesses in the first person, and no party or witness shall be exa- 
mined in Dublin, except before the Commissioners, or one of them, or 
at the usual public ofiSce of the Examiner, unless the Commissioners, 
or one of them, shall certify that such examination may be had at 
some other place, to be mentioned in such certificate. 

66. 
That the Commissioners, if they shall think fit, on the application 
of any party, shall make an order for the examination of any witness 
out of Great Britain and Ireland, before a person to be mentioned in 
BriteiTPfti^* such order, and the expenses of such order and of executing the same 
shall be in the discretion of the Commissioners; and the examination 
and cross-examination of such witnesses shall be subject to the rules 
applicable to the examination of a witness in Great Britain or Ireland, 
unless the Commissioners shall otherwise direct. 



Commis- 
Hioners may 
issue ord^ 
to examine 
witnesses 



Britain and 
Ireland. 
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57. 
That prior to any examination the CommiasionerB, or one of th^n, Publication 
shaU certify the day when publication shall pass, and unless the time pass. 
80 appointed for pa^ssing publication shall be enlarged by the Commis- 
sioners, or one of them, publication shall pass on that day. 

68. 
That all parties claiming to be interested, in any matter before the Parties and 
Commissioners, and all witnesses, shall be bound to answer all lawful b^u^*^^ 
questions ; and in the event of such parties or witnesses not fidly or *® ^^^^ 
fairly answering the same, whether upon viva voc$ examination, or 
upon interrogatories, shall be deemed guilty of a contempt of Court. 

59. 

That the Examiner shall, at the instance of any party, sign a notice Examiners 

tpwafying the time and place when and where such examination shall tice^^ec^- 

be held, which notice shall be duly served on the opposite party, Sfr^hS^ 

seven days at least befo^ the day named for comm^icing the exap ^^ where 

" " ° examination 

mination, if in Ireland, and fourteen days before conmiendng the to be held. 

examination, out of Ireland. 

60. 

That all interrogatories shall be conveniently distinguished and interrogato- 
numbered, and a copy of all direct interrogatories shall be left with JJSi^^ 
the Examiner two days before they shall be administered to any 
witness. 

* 61. 

That at least four da3rs before the direct examination of any witness jnoOee of 
by either party, a notice shall be duly served on the opposite party, JJ^S^when 
describing such witness by name, place of residence, and addition, and J^ how to 
specif ymg, by the numbers thereof^ the interrogatories which are to be 
administered to such witness ; and the interrogatories to be adminis- Cross-inter- 
tered for the cross-examination of any witness shall be confined to ho^to ^ 
matters affecting the credit of such witness, or tending to discredit, to "°^^®^ 
explain, or to qualify the evidence which he may have given on his 
direct examination ; but it shall be competent for a party cross-exa- 
mining awitness, to admmister direct interrogatories also to such 

K 2 
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witness, in Hke manner, and subject to such rules, as if such witness 
bad been erigifiaQy prodooed by him. 

62. 

Ferranal in- That any party interested in any matter shall be at liberty to 

terrogato- . , . , , . 

ries may be exanune any other party mterested therem upon such personal mter* 

rogatories as the Commissioners, or one of them, shall approve o^ and 

such examinatiioa ahkatt take |daoe within tmda. time Mttho Gominis- 

sionors, or om of theB«» shall ai^iot ; and the eataminnticm <tf aoy 

party on penonal intanogi^ries shaU be coiMhicted in the aasfte 

masmist as the eryaimwMitktn of a witnen before an Examiner. 

63. 

AFFIDAVITS. 

^^^^ That whenever any afficbirit shaU be made befinre the Commit 

not to be ^ 

rvtumed but sioners, or anry of them, or before any of their offioen whom tbev 

to he filed. '^ J ^ J J 

shaU authorize to take the same, such affidavit or affirmatioo AaH 

not be retumed to the party, but sbiJi be filed in Ae proper office «f 

the Court 

64. 

Affidavits '^^^ ^'^ affidavit shall be received in which there shall appear to 

odT^ w^ be either interlineation or erasure, unless such interlineation or erasure 

interliuea. \)e nc^ioed in the jurat of such affidavit : and the time when, and 

noticed in the place where, eveiy affidavit is sworn, shall be stated m the mra< 
jttrat. 

thereof 

6S. • 

How afflda. I^kat every affidavit to be made elsewh^^ than in the eity of 

commiB^^ Dublin shaU be fblded up in a jMfoper cover, and sealed by the peraon 

w be trans- before whom sudi affidavit shall be sworn, with his seal, and endoised 
nutted. 

and signed by him <m. the outside, in the manner foUowii^: — 

In the Matter of the Estate of A. B., | The affidarit of X. Y., sworn 
owner, &c. [a» ^ ca$e may 5e.] j before me on t^ day 

of 

M. N. {jttatmg what character Ike person iakmg ^ dffieheil 
fUs-^mch as Master Extraordinary, er Cimamtskmerfir 
taking Affidavits for Ae Court of Chancery, ^<j.] 
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And such cover shall not be opened, or the seal broken, until the 
same shall be delivered to the proper officer of the Court; but it 
shall be competent for the party making such affidavit to transmit 
the same by post, addressed to the Secretary, first paying the postage 
thereof 

66. 

That aB affldftvits, answers, and all other proceedings that could be Proceedings 
read and rdied wpon in any of the Saperior Courts of Law and ^ relied on 
£({itity, may be read and relied upon before the Commismoners, sub- lew^ot** °^ 
ject to all just exceptions; and that the copies thereof, purporting to ^^f^™*^ 
be attested by the proper officer, shall be considered as prima facie 
evidence thereof. 

67. 
That the CommissionerB shall not be bound to reject any affidavit. Affidavits 
by reason of any irregularity in the heading of the jurat thereof, or rejected for 
by reason of non-compliance with any of the preceding rules. irregu n y. 

68. /^v .-. /; , r- 

ORDERS. 

That whenever a party served with a conditional order shall file showing 
an affidavit, or rely on any other matter as cause against such order, ^tjj^gt con- 
and shall give notice thereof^ and the party obtaining such conditional ^o°*l 
order shall not, within the time specified in such conditional order, 
or within four days after the expiration thereof, serve notice of 
motion to make the same .absolute, the party opposing such order 
shall be entitled to have an office rule entered, allowing the cause 
shown as an authority for taxing the costs of resisting such conditional 
order; and such costs shall be taxed accordmgly; and upon the 
entering such office rule, and not before, the cause shall be deemed 
to be allowed. 

69. 

That in case of disobedience of any order made by the Commis- Attachment 
sioners, a writ of attachment, in the form to be hereafter settled by Ssobedience 
them, shall issue against the party so in default or disobe3dng the of orderg. 
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order of the Court, and all sheriff and other officers charged with the 
execation of like write, issuing out of the Court of Chanoerjr in 
Ireland, shall be bound duly to execute the same. 

70. 

Writs of se- That the Commissioners shall, in case they think fit, in order to 

queHtration . , ,. , . , . - 

may issue, enforce obedience to theur orders, cause a wnt of sequestration to 

issue against any party in delault, such writ to be in the form to be 
hereafter approved of by the Commisdoners ; and such writ of 
sequestration shall be executed in like maimer as writs of sequestra- 
tion issuing out of the Court of Chanoeiy in Ireland may now be 
executed. 

71. 

COSTS. 

Costft-regu- xj^t aD costs incurred in proceedings before the Coramis8i<Miefa, 
taxation of. or in relation thereto, shall be taxable upon the requisition of any 
party (without any order referring the same for taxation) by sudi 
officer of the Court as the Commissioners shall, from time to time, 
appoint for that purpose ; and it shall be the duty of sndi officer, if 
any difficulty shall arise upon the taxation of such costs, to consult 
the Commissioners, or one of them, in regard thereto. And it shall 
be lawful for any party dissatisfied with such taxation to apply to 
the Commissioners, by way of appeal from such taxation. But unless 
notice of such application shall be lodged for service within two days 
after such costs shall be certified by the officer appointed to tax the 
same, the taxation thereof shall be conclusive upon all parties, unless 
the Commissioners, upon special grounds, shall otherwise order. 

72. 
Costs maybe That the officer appointed to tax costs shall be at liberty to tax 
tween attor- co^ incurred in proceedings before the Commissioners, or in relation 
clieniu thereto, between attorney and client, without any rule or order for 

that purpose, and it shall be his duty so to do, 'upon the requisition of 

the client 
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73. 

That in all oases of costs, whether between party and party, or Grosssum 

attorney and client, it shall be competent for the party against whom offered by 

notice in lieu 
sach costs are claimed, to offer by notice a sum in gross in lieu of of taxed 

such costs. And if the party entitled to such costs shall agree to 

accept of sach sum, the officer appointed for the taxation of costs 

shall certify the sum specified in such notice as the sum to which he 

has ascertained such costs; but in case the party entitled to such If costs 

•^ taxed to less 

cod^s shall refuse to agree to such notice, and shall thereby render it than sum 

offered, par- 
necessary to have such costs taxed, and the same shall be taxed to ty entitled to 

less thaa the sum so offered by such notice, the party entitled to such chlrgedwith 

costs shall be charged with the expenses of such taxation, and the ^P^^® ®' 

same shall h*^ ascertained by the officer and deducted from the amount 

of such costs, tr an office role may be obtained for the payment of 

the same, in case the sum due on such costs shall not be snffident to 

oover the amount of such expenses. 

74. 

That in any case in which the Court shall award costs to any ck>urt may 
party, it shaU be optional witli the Court, either to refer the costs to "f^^ 
be taxed, or by the order to direct payment of a sum in gross in lieu ^ ^" ^^ 
of taxed costs, and also to direct by, and to whom, such sum in gross 
shall be paid. 

76. 

That in any case in which costs are directed to be paid by any Kuie mav be 
order, and the same shall be subsequently taxed or ascertained, the payment of 
party entitled to such costs may, upon production of the said order, ^J^^ ^^ 
and the officer's certificate of the amount thereof^ have an office rule ^^^^^^ 
entered for the payment of the same. 

76. 

That all ImUs of costs, whether between attorney and client, or ?v5'*^ 

party and party, when taxed, shall be retained in the office ; and at ed in office 

and bound 
the end of every term, all such bills of costs taxed since the previous up with pro« 

term shall be bound up in one or more volumes, with proper mdexes, ^^^' 

and to that end the costs for taxation shaE be written on post paper, 
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bookwiae, with a siifficient maigiii ; and in taxing any sabeeqiient 

costs in the same cause or matter, regard diaU be had to the pre- 

oeding ImUs, so as to ascertain that none of the items chaiged were 

Inspection, hiduded hi any Mevious bill ; bnt no inspection shall be given of any 
when not -, ^. ^ 

allowed. bills of costs lodged in the office between attorney and cuent, exc^ 

to the attorney or dient, or their respective agents, without the 

special order of the Court 

77. 
Costs of at- That on the taxation of costs, no sum shall be allowed for the 
^nseU^ ° attendance of counsel, on a reference before a Commissioner, unless 
low^*^" ^^ Commissioner shall have entered m his book his approbation of 
the attendance of such counsel 

78. 

M<»7Kr AND STOCK. 

Dividends of That when any stock shall stand in the Bank of Irtkamdy to the 

stock to 1)6 

received by credit of the Commissioners, the Governor and Company of the Bank 
^^J^jj'®' of /re/afwi shall, from to time, receive the dividends arising there- 
account ftir- fxQijt and furnish to the Commissioners a schedule signed by the 
nished. ^ ^ .r 

proper officer of the Bank of Ireland^ contaming all sums of money 
received by them for such dividends^ specifying in what matter and 
account each sum is received. 

79. 

Btnk of Ire- That the Governor and Company of the Bank of IreUmd shall not 

land not to 

transfer transfer stock, or pay mcmey standing to the credit of any matter, 

money w?S. without an order of the Court, under their seal, and signed by two oi 
out order, the Commissioners. 

80. 
Accounts That in order to provide against the accumulation of accounts for 

^^^byapl sums under aix-pence, in all cases where a fractional part <tf aiz- 
^^^f of P®*"* °^^ ^*^*"' ^ dividmg sums in cash or stock, or a»y vemiriii, 
sixpence. after payment out of aE the other funds, as the sole balanoe, the 
Commissioners may pay or transfer the same, not exceeding m^ 
p^oe, to the parties in such manner as shall appear most ecmvenient 
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for closiiig finaUj such account; and that where an allocation or 
order dkaH be made for any fraction under one penny, the Commis- 
tknien may draw without regard to such fraction. \ 

81. 
That in any case in which an order shall direct the dividends of DlTidends of 
stock to be invested from time to time, the officer of the Court shall i^^^gted 
give a schedule and notice thereof to the broker, who shall accord- ^^2^^,°® 
ingly invest such dividends at the end of each half year, deducting 
therefrom his lawful commission ; and thereupon the Commissioners 
shall dra# in favour of such broker for the sum so invested. 

82. 

That the broker, in figuring valuations of stock under any money J^®^ ^^ 

order, shall not charge more than five shillings for the first valuation, figuring va- 
luation of 
and two shillings for eveiy subsequent valuation : and shall, on the stock. 

first day of January, and first day of July, in every year, certify to 

the Commissioners what has beoi recaved by him for such valuations 

during the preceding ^x. months. 

83. 

That in any case in which any stock shall have been allocated to, 'VHien stock 

transferred 
and afterwards ordered to be transferred to any person, the Conmiis- to any 

sioners shall draw in his favour for the dividends (if any) received, misdoners ' 
subsequent to such allocation. to? di^^ 

dends. 
84. 

That whenever an order shall be made for the purchase of stock Priceof stock 
with money standing to the credit of the Commissioners, the price purchased, 
shall not be paid to the broker until he shall have transferred to the ^d^until 
Commissioners, stock equal in value to the money to be hivested, f^^^^'^ 
deducting his lawfid commission, and shall have produced the certi- 
ficate of the proper officer of the Bank of Irtland to that effect, 
nnless the Commissioners shall, under special drcumstanoes, otherwise 
direct 
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85. 

Piice of stock xhat wherever an order shaU be made for tiie sale of stdck standms 
ordered to be ^ 

transferred in the names ^ the Gommisaioners, the same shall not be tranallBned 
not to be 
paid to until the broker shaU have lodged in Bank, to the credit of the 

certificate Commissioners, the price thereof^ deducting his lawful commission, 

li^^ •»<• *«» »«''« P"^"*** *« certificate of the proper officer of the 

Bank of Ireland to that effect, unless the (Commissioners shall, under 

special circumstances, otherwise direct 

John Richards, 
m. lonqfekld. 
Chas. J. Habobeayb. 

Submitted to the Privy Council for thdr approbation, September, 
18, 1849. 

S. WouLFB Flanagan, 
Secretary. 

. Approved of by the Privy Council, October, 17, 1849. 

Mazibbb Bradt, C. 
Chablbmont. 
Edwabd Meath. 
Wm. K. Sombbvillb. 
F. Blackbubne. 
L. Pebbin. 

R. EBATDrOB. 

James Henbt Mohahan. 
Fbbd. Shaw. 
. T. F. Kennedy. 
RiCHD. Moobb. 
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STATISTICS 

AND 

GENERAL SUMMARY OF PROCEEDINGS OF THE 
COMMISSION, 

li-om its Opening to the Z\st July, 1853.* 



INDEX TO SUMMARY. 



Table 1. Number of petitions lodged. 

„ 2. General statistics. 

„ S. Gross total sales. 

,, 4. Amount of sales in each County and mode of sale. 

,, 5. Cash account. 

„ 6. Classification of purchasers. 

„ 7. English and Scotch purchasers. 

,, 8. Localities whence these purchasers came. 

,, 9. Classification according to amount of purchase money. 

„ 10. Classification as to conditions in life. 

„ 11. Number of Estates brought from Chancery. 

„ 12. Number of titled persons whose Estates have been sold. 

,, 13. Staff and Salaries. 



• These interesting statistics and general summary of the proceedings of 
the Court have been slightly condensed from a pamphlet entitled "Ireland's 
Kccovery," from the pen of Mr. John Locke, the Auction Clerk to the Com- 
mission; the pamphlet in question contains a vast deal of other matter of a 
highly interesting and instructiye character in connexion with the opera- 
tion of the Commission. 
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Table 1. 

Number of 

petitions 

lodged. 



378 Statistics and General Summary. 

General Summary of Proceedings from the Filing of Ihefiret Petition^ 
October 21st, 1849, to July dlst, 1853. 

From 2l8t October to 3l8t December, 1849 . 273 

1860 ...... 1,200 

1851 ...... 627 

1862 480 

1858, Januaiy to July, both indusiye . . 298 



2,878 



Table 2. 



General 
statistics. 



Number of petitions lodged, including those for partitions and 

exchanges, as well as for sale of estates (of which 

about 450 were duplicates and supplemental 

petitions) ..... 2,878 

Number of these in which the owners were insolvent 284 

Number in which owners were petitioners for sale of thdr 

estates ..... 654 

Number of conditional orders for sale . . 2,319 

Number of absolute orders for sale . . 2,109 

Number of estates (or parts of estates) sold by the Com- 
missioners ..... 1,081 
Number of lots sold : 

In Court by public auction . 3,775 

By provincial auction, confirmed by 

the Commissioners . . 917 

By proposal accepted by the Commis- 
sioners . . . 1,116 

Total number of lots sold 5,808 

Number of conveyances executed by the Commissioners 3,523 

Number of certificates of conveyances upon which receivers 

discharged from estates sold . . 655 
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Number of Bank orders for payment or transfer of fimds 7,300 
Nmnber of boxes containing title deeds and leases, depo- 
sited in the Record Office of the Conmiission 1,632 



Gross amount of rentals of estates sold: 
In Court by public auction . 
By provincial auction, confirmed by the 

Commissioners . 
By proposal accepted by the Commis- 
I (about) 



Total 



Number of acres sold: 

By public auction in Court . 

By provincial auction, confirmed by the 

Conmiissioners . 
By proposal accepted by the Commis- 

sioners (about) 

Total 



£ $. d. Table 3. 

536,614 12 6 GroJTrental. 

98,659 8 3 

95,000 



£729,274 9 

A. R. P. 

1,036,137 2 37 Acreage. 

205,564 2 8 

406,000 



1,691,702 1 5 



County of Carlow 

Carlow (town of) 



PfiovmcE OP Leikster. 

£ ' s. d. 

60,791 



160 



County of Dublm . . 143,365 5 

Dublin (dty oO . 239,935 12 3 

Kingstown (town oO 310 

Rathmines (town of) 7,945 



$. d. 



Table IV. 



Amount of 
sale in each 

60,951 o«>^*y- 
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PBOVmCB OF Lbinsteb — OOnlNHMcL 

£ 8. d. £ 

Rathfamham (town of) 285 

Booterstown (town of) 85 

Balrotheiy (village of) 125 



County of Kildare 

Kilcock (town of) 
Rathangan (town of) 

County of Kilkenny . 

Kilkenny (dty of) 
Freshfbrd (town of) 

King's County . . . 234,545 

Tullamore (town of) 180 

Parsonatown (town of) 2,667 

Riyerstown (village of) 11 



109,060 








315 








100 








346,845 


3 





7,756 








420 









391,990 12 8 



109,475 



355,021 3 



237,403 



County of Longford 105,725 

County of Louth . . 108,445 

Drogheda (town of) 960 

Dundalk (town of) 3,520 



County of Meath . . 475,176 12 7 

Kell8(townof) . . 150 

Trim (town of) . . 310 

County of Westmeath . 240,919 

Athlone (town of) . 4,505 

Queen's County . . . 363,976 9 10 

Maryborough (town of) ■ 63 

Portarlington (town of) 131 18 1 

County of Wexford . . 219,275 

Wexford (town of) . 260 

New Boss (town of . 3,530 



112,925 

475,636 12 7 
245,424 

364,171 7 a 

223,065 
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Province of Leinster — continued, 

£ 8, d, £ s, d. 

County of Wicklow . . 84,762 9 

Baltinglass (town of) . 1,090 

85,852 9 



Total . . 2,767,640 6 2 



Province op Ulster. 
County of Antrim . . 890,002 2 1 
Belfast (town of) . 283,905 7 9 



County of Armagh . . 129,182 

Newry (town of) . 2,060 

Lnrgan (town of) 236 

Newtownhamilton (town of) 146 



673,907 9 10 



131,622 

County of Cavan . ..... 180,966 9 4 

County of Donegal 42,460 

County of Down . . 267,808 13 8 

Rathfrfland (town of) 1,219 

Warren Point . 360 

Newry (town of) . 445 



County of Fermanagh . 142,666 8 4 

Enniflkillen 8,020 



269,322 13 8 



146,686 8 4 



County of Londonderry .... 14,745 

County of Monaghan .... 270,967 6 

County of T^ne . 443,401 8 6 

Dungannon (town of) 146 



443,646 8 6 



Total . £2,173,202 9 8 
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Province of Munsteb. 



County of C3are 

Ennis (town of) 

County of Cork . 

Cork (city of) 
Bandon (town of) 
Youghal (town of) 
Fermoy (town of) 

County of Tipperary, . 

Cashel (city of) . 
Nenagh (town of) 
Roscrea (town of) 
Fethard (town of) 

County of Waterford . 

Waterford (city of) 
Carrickbeg (town of) 



£ 8, d. 

196,795 

500 

1,087,869 4 14 

49,375 

6,395 

3,815 

260 

674,554 4 8 

835 

1,230 

160 

100 

318,856 4 10 

620 

1,260 



d. 



196,295 



1,147,714 4 11 



County of Keny . 
County of Limerick 

Limerick (dty of) 



676,879 4 8 



320,736 4 10 
246,581 



666,628 5 6 
15,454 



Total 



- 682,082 6 6 
£3,270,287 19 11 



County of Galway 

Galway (town of) 
Ballinasloe (town of) 
Gort (town of) 
Clifton (town of) 



PROVINCE OP CONNAUQHT. 

1,194,825 13 4 

58,650 

740 

6,490 

150 



County of Leitrim . . . 83,630 
Carrick-on-Shaimon (town of) 760 



1,260,865 13 4 



84,390 \ 
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Province op Connaught — continued. 



County of Roscommon 

Roscommon (town of) 
Castlerea (town oJE) 

County of Sligo 

Sligo (town of) 

County of Mayo 

Castlebar (town of) 



X t. d. 

16,512 12 

360 

840 



62,660 








6,500 








687,744 


6 





600 









s. d. 



Total 



267,212 12 

68,060 

638,244 

£2,218,762 10 4 



Provinoe of Lbinsteb 

„ Ulster 

„ Munster 

„ Ck>NNAUOIIT 

Total 



2,767,640 6 2 

2,173,202 9 8 

3,270,287 19 11 

2,218,762 10 4 

£10,429,893 6 1 



Summaiy. 



By public auction in Court 

By provincial auction, confirmed by 'the Com- 



By proposal, accepted by the Commisrioneis 

Total . £10,429,893 



£ $. d. 

6,832,304 12 8 Mode of sale. 

1,828,384 

1,769,204 12 5 



6 1 



Amount distributed, in cash and stock 
Amount of credits to purchasers on foot of 
incumbrances 



£ 8. 


d. 




6,486,072 11 


11 


Table 5 


1,142,411 3 


6 


Cash ac- 
count. 
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£ s, d, £ 
Funds on hand. 
Cash in Bank, 81st August, 

1863 . . 814,172 1 6 

3^ percent stock,31st August, 

1863 . . 946,830 15 11 

3 per cent, consols, 8 1st August, 

. 288,468 3 8 



s, d. 



1863 



Provisional credits to purchasers, incumbran- 
cers; funds set apart to pay annuitants; 
and to meet charges not at present 
payable; and monies allocated to 
trustees, when from death or absence it 
became necessaiy that new trustees 
should be appointed; and purchase- 
money of recent sales not yet lodged 



2,048,461 1 



802,948 8 8 



Total amount of sales 10,429,893 6 1 



Table 6. 

Classifica- , f.^ 
tion of sales. 1»<>00 
and 
under. 


£ 
1,000 

to 
2,000 


£ 
2,000 

to 
6,000 


£ 

6,000 

to 
10,000 


£ 
10,000 

to 
20,000 


£ 
20,000 

and 
upwards. 


Total Number 

of 

Purchasers. 


1,789 


929 


868 


463 


134 


30 


4,213 
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Pboyingb of Leinstsb. 



385 



^^i 


. 










"8 
1 


Coimty. 


Acreage. 


Purchase 
Money. 


ill 














A. B. p. 


£ s. d. 


7 


7 


In county of Dub- 
lin, chiefly house 
property in the 
city, 


> 


12,786 


2 


2 


Eildare 


226 4 


1,820 


7 


9 


Kilkenny . 


6,630 3 20 


79,426 


2 


2 


King's County 


9,060 23 


64,426 


2 


2 


Longford 


2,866 1 19 


7,360 


2 


2 


Louth . 


4,504 3 31 


23,360 


2 


2 


Meath . 


1,004 8 


13,150 


3 


3 


Queen's County 


1,031 3 8 


7,875 


2 


3 


Westmeath . 


1,966 10 


27,000 


1 


1 


Wexford 


9,887 1 24 


66,200 


2 


2 


Wicklow 

Total . 


6,808 23 


37,826 




43,484 3 10 


330,166 



Table 7. 

Claasifica- 
tion of pur- 
chasers and 
counties. 



Pboyincb of Ulstes. 



14 


1 
2 

1 
1 
2 
2 
6 


Antrim 

Cavan . 

Donegal 

Down . 

Fermanagh 

Monaghan 

Tyrone 




760 

4,341 1 

366 1 34 

4,067 

409 1 28 

12,618 6 

29,416 1 12 


23,750 
24,686 

2,400 
12,000 

4,950 
184,297 
72,485 


r. 


Total 


• 


61,866 36 


824,617 
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1 


1 


Ctontr. 


JUKmge. 


Purchase 
Money. 


29 
3 
8 

23 
8 


29 
3 
10 
23 
10 


Cork . 
Kerry . 
Limerick . 
TiK)eraiy . . 
Waterford . 

Total . 


A. 
18,877 

5,884 
19,666 
22,625 

7,809 


E. P. 

1 18 

2 12 
88 
2 11 
8 8 


£ t, d. 

108,906 12 6 
10,250 
91,190 

207,455 
86,360 




68,862 


2 2 


504,16112 6 


Provikgx of Ck>ifirAiroHT. 


20 
6 
7 

13 


28 
6 

7 
20 


Galway 
Leitiim 
Boscommoii . 
Mayo . 

Total . 


240,268 

4,040 

3,788 

84,630 


4 

2 38 

3 16 
2 8 


450,930 
19,400 
25,320 

125,116 




332,728 


21 


620,765 






SUMMi 


LRT. 




Table 7. 

32 
24 
71 
46 


85 
15 

75 
66 


Ldnster 
V\stet . 
Munalter 
Ckiuiaught . 

Total. . 


43,484 

51,866 

68,862 

332,728 


3 10 
86 
2 2 
21 


330,165 
824,517 
504,161 12 6 
620,766 OO 


178 


181 


49d,9o6 


2 29 


1779,60812 6 
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Gumtiesyi^ 


Ko. of 

Pun- 

ohasets* 


Amount of 
PorohMe Mbney. 






£ i, d. 


^om Btfddnghamdiire . 


1 


1,220 


„ Cheshire 




4 


63^05 


„ Derbyshire 




3 


6,706 


„ Devonshire . 




9 


24,470 


„ Durham 




1 


7,760 


„ Gloucestershire, . 




8 


16,920 


,, Hampshire 




4 


81,160 


„ Hertfordshire • 




1 


11,000 


„ Kent 




1 


1,700 


„ London District 




78 


977,438 10 2 


„ Lincohi^iire * 




S 


5,490 


„ Lancashire, indo&ig lir 


opool 






and Birkenhead . 




27 


286,366 13 4 


„ Norfolk 




1 


16,600 


„ Oxfordshire . 




1 


6,280 


,, Pembrokeshire 




8 


16,146 


„ Suffolk . 




2 


69^60 


,, Soasez . 




1 


7^610 


„ Shr<^[>shure 




2 


8,840 


,, Staffordshire . 




8 


6,460 


,, Somersetshire 




1 


2,650 


„ Warwickshire 




4 


14,900 


„ Yorkshire . 




5 


10,942 


„ Scotland 




2rl 


2(Hy64l 


„ Calcutta* 




8 


40,260 


„ IdeofMan . 




8 


1,406 9 


. „ Ameiiitat . . 




1 


2y820 






181 


1,779,608 12 6 



TtMc 8. 

Purchasers 
address. 



• Ofllcert, two in the Military and one in theGiTil Seryice. 
_ f A retumed emigrant. 
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Table 9. 

GlMfliiloa- 
tionofEito 
fllBhand 
Scotch. 


£ 

1,000 

and 

Under 


£ 
1,000 

to 
2,000 


£ 

2,000 
to 

5,000 


£ 

5,000 

to 
10,000 


£ 
10,000 

to 
20,000 


£ 

20,000 

and 

Upwards. 


T6tal Number ^)f 

EnglialiandScotdi 

Pnrchaaen. 




31 


88 


46 


80 


17 


20 


181 



Table 10. 

Same as to inelading 
gnditionin e^M^ed 


Manu&ctaren and 

Merchants, inclu- 

dinff eight 

films. 


Insarance 
and Land 
Companies. 


mers. 


Total Number of 

English and Scotch 

Purchasers. 


79 


62 


7 


88 


181 



Table 11. 

Chancery es- 
tates sold. 
How long in 
Chancery. 



Over 8 and under 6 years 



6 „ 


10 


10 „ 


15 


16 „ 


20 


20 „ 


26 


26 „ 


80 


80 „ 


86 


86 „ 


40 


40 „ 


46 


45 „ 


60 


50yeais 





Total 



219 

864 

167 

89 

46 

81 

22 

17 

6 

4 

9 

974 
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389 



9 Marquises (one only for the exchange of land). 

17 Earis. 

4 Visooimts. 

1 Lord (by courtesy). 
6 Barons. 

12 Honourables and Right HononraUes. 

21 Baronets. 

6 TitledLadi^ 

5 Knights. 

2 Counts. 

7 Members of Parliament. 

18 Ex-Members of Parliament 



Table 12. 

Tittodper. 
wms sold, or 
to be sold 
oat. 



Total 102 
In 33 cases, or one-third of this number, the owners are also 
petitioners for the sale. 







SiOary 


VAxa. 


OmcE. 


per an- 
nunu. 


The ffigfat Honourable John 




£ 


BiGHABDS, one of the Barons 






of her Majesty»s Court of 






Exchequer in Ireland, 


Chief Commissioner, . 


1600* 


Richard Bothwell, * . 


TTifl Examiner, . 


400 


Thomas Nichols Moore, 


Examiner's Clerk, 


100 


MOUNTIFOST LONGFIELD, 






Q.C., LL.D., . 


Second Commissioner, 


2000 


James McDonnell, Barrister- 






atrLaw, .... 




400 


Richard Heniy Y . Archer, . 


Exammer's Clerk, 


100 








Q.C., LL.D., . 


Third Commissioner, . 


2000 


Richard D. Urling, Barrister- 






at-law, .... 


His Examiner, . 


400 


Henry Fawcett, . 


Examiner's Clerk, 
Carried forward. 


100 




7000 



Table IS. 

Staff of Com- 
misrioners. 



• Besides salary as one of the Barons. 
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Namb. 



Offick* 



Stephen Wpnllb ilaoagan, 
Barrister-at-Law, 

Henry Carey, Bairister-at- 
Law, .... 

Michael O'Longhlin, . 
George Pickering Ri<^W94Ai . 

Andrew Edward Carleton, 

Richard A. HtzgeraM, Solici- 
tor, 



Thomas John Charles Bichards, 
Abraham J. Stewart, . 

Thomas Seed, 
William Jehn Gillespie, 
Peter Bnrrowes, . 

Robert King Piers, Solicitor, 
imm^ F. Frizell, 

Thomas Welsh, Baroter^at- 
Law, .... 
William Gumley, 

John Locke, A.B., 

James Wonlfe, 

Michael Mema, . 
James Antony, 
PhiUp McMahon, . 

Frances Gumley, . 
Lucy Greaves, 



Bronglit forward. 

Master, 

Secretary, R^fistrar, 
and Examiner, 

B«^tary»9 Aflrfatant, 
FijRst Assistant in Jle- 

gistrar's Office, 
Second Assistant, 

General Clerk and Tax- 
ing Officer, . 

First Assistant to ditto, 
Second Assistant to do. 

Acconntant, 

Fiiei Assistant to ditto, 

Second Assstant to dp, 

Notice Clerk, 
Assistant to ditto, 



Keeper of Deeds, ^ 
His ,^^S^9tW^t, . 

AncU^n Clerk, . 

Crier, 

Port^ tind MwseogOT, 



Poasekeeper, 
Her Assistant, 

Total 



• From July, 1858. 
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THE SCHEDULE OF FEES, 

To he allowed hy the Taxing Officer on the Taxation of 
Costs in Proceedings before the Commissioners. 



This schedule of fees, as regards the draft rentals, to take effect in relation 
to aU businest henceforward done ; in all other reqpeots this schedule to 
hare a retrospective effect in regard to coats not hitherto certifled.— 
iSlh November^ 1850. 

APPEARANCi; £ s. d. 

Entering an appearance, and all attendaooe^ in t^Hat- 
tioQ tl^eoreto, . . . . .068 

ATTENDANCES, 

On cHent, not exceeding one honr, . . .068 

For each subsequent hour, . .068 

For each day cause or motion in day Hst, and not at 

hearing, . . . . . .068 

Each day it is at hearing, . . . 18 4 

■ [Not to be allowed unless a competent person attends acquainted 
with the facts and proceedings in the cause, and having the 
proper documents in readiness.] i 

All attendances to lodge money in Bank, ineluding the 
procuring of the. order and ntomuig the lee^pt t» 
Ckrart, . . . . . .10 

DraiHng money, obtaining order, aad retaining ie> 
ce%>t, . . . . . .10 

On witness in town, . . . . .068 

With witness to examination, . . .068 

On counsel with brief or case, . . .068 
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ATTENDANCES—oofilMtMd £ s. d. 

On taxation, indnding penual and inrtrnotions bythe 

SdliGitor who lodges Boch bill of oosts lor 160 items 

ornnder, . . .068 

For each snooeeding item, .00^ 

[The soUdtor oppoaiiigthe tfexatian is to be allowed the nsaai fee 
for attendanoee in proportioii to time and labour nsefdlly be- 
•towed on the taxation, such attendanoee to be allowed bat to 
one opposing party, whether owner or inenmbrancer, to be de- 
tennined by the Cwnmliwlnnerg according to thecircnmrtancee 
of the case.] 

For each Office Bnle, . .034 

For the solicitor who obtains any order of Court, tak- 
ing out same, attendance indnded, . .068 

Filing a notice or order, or marking the names of the 
parties on whom it is to be served, and attending 
with it at the Notice Office, . .034 

On each newspaper in which advertisement is inserted, 
exdnsive of diaiges by pfoprietors of newspapers, 8 4 

Conespondence and attendance upon parties requiring 
copies of rentals previous to a sale, . .110 

And sudi farther sum in proportion to the extent of 
the estate about to be sold, as may appear reasona- 
able. 

To lodge daim or lease, tee Claim o& Lbabb. 
BRIEF-niea Coft. 
COPIES, 

Of any docoment, if under six foHos of ninety words 
eadi, . . . . . .016 

For eadisocceedingf olio of ninety woids^ .003 

Of abstract for the Commisdoners for every six folios, 
or fractional part thereof . .020 

Ofbrief for connsd, per folio of ninety words, .004 

[In all cases of brieft, a fractional part of a folio exceeding a line 
ofbrief, or sixteen words, to be deemed a fdio. In all otiier 
I a fractional part of a folio exceeding nine words to be 
lafoUo.] 
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OOPIES— oon^mied £ s- d. 

Lease, or agreement signed by tenant, per folio, .008 

Of natioe, ineladiBg postage stamp and eorelope, di- 
rected, . . . .010 

Of affidavit, for every rix folios or under, or fifaction, 
amovnting to half a folio, .020 

Of rental, per folio, . .004 

[In no nae more than three copies of rental to be allowed, Tis., 
one for Commissioners* approval, one for the solicitor's own 
use, and one copy for printer.] 

Of advertisement for sale, if six folios or under, .020 

For eveiy soooeeding folio or fraction, .004 

Of all other advertisements, . . .010 

Of costs, each item, . .001 

CLAIM OF LEASE, 

For any claim of lease or agreement on behalf of a 
tenant, indnding attendance, .10 

DRAFTS, 

Petition for sale, exchange, ftc., and copy thereof .220 

[No additional charge to be allowed for any amendment that may 
be made in abstract or petition.] 

Schedules to Petition, 

Incumbrances, 
For each incnmbianoe, .020 

Tenancies, 

In case the petitioner shaUdiscontinne proceedings 
towards a sale with sanction of the CommissionerB, 
and where the fees heremafter mentioned for the 
notice under the 13th General Order shall not be> 
come payable, or in case the carriage of proceedings 
shall be transferred from the petitioner to another 
party, except frt>m neglect, he shall be allowed: 

s 2 
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DRAFTS— coneimied: £ s, d. 

For each h^ 4fiiopfn1natiwi of land or kaie, wlMre 
m<H»tbMiOPfll»aaaana«A d Bn ominat feio^ 
it shall torn out that the tenancyis correctly staited, 2 
Abstract, wheia the lama shall appear to the Comnya- 
doners to have been concisefy^ and properly pre< 
pared, and so far a3 the Commissionen shall certify 
their approbation thereof for every ox folios, or 
fractional part ther^ofi . . .040 

Of notice — see Notice. 
Affidavit, for every six folios or under, or fraction, 

amounting to half a folio, . . . .040 

Advertisement for sale, if six folios or nnder, . .068 

For every succeeding foUo, or fraction, . .008 

Of an other advertisements, . . . .068 

Rental, mcluding all readings, correspondence, and 
attendances necessary to acquire the full information 
required by the Commisaoners to be stated in such 
rental, except necessary attendances on the Commis- 
noners, settling same, and on the printer, per folio, .026 
In case the notice findar the thirteentii (xeBeral Order 
shall be found inaccurate, or that the draft adver- 
tisement or rental shall not be in <H)n&r9Uty with 
the rules of the Court, or shall be drawn out to an 
uimecessary length, so as to make it necessary for 
the Commissioners to make considerable alterations 
or reductions therein, the costs tiitSt be allowed for 
said draft, per folio, . . . .006 

Schedule of kieombranees after absotnte oider for sale, 

for eadi ineumbranoe, . . .050 

Deed of conv^ance, per Bkhi, . . 15 

Any document to be filed in Court, net otherwise pro- 
vided, per skin, . . . . . 15 

[Each skin to contain fifteen folios of ninetjr wori^s each. The 
last fraction to be deemed a akin.] 
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I>RAFrS— confwwed £ s. tl. 

BequjAiion for seaiDh— ««» Sb43GH]g». 

ENGKOSSING, 

Deed, per skm, . . . . 15 

[Each skin to contain fifteen folios of ninety words each. The last 
firactlon to deemed a skin.] 

Affidavit — see Copy. 

FEES, 
Term fee, 
For the party having'the carriage of the suit, or for 

the owner only once, .110 

Term fte tor other parties, only once, . .068 

[The Term fee allowed to Solicitors is not to he considered as 
disentitling them to their fees for all proper and necessary 
attendances.] 

On signing any document requiring signature, .08 4 

On obtaining office rule — see Attbndanob. 

On tmnsmitting notioe— Me ATTBNDAifCB. 

For the Solicitor having the carriage of the sale, fee, 
on perusal and approving of the draft of eaoh deed 
of conveyance to a purchaser, ndien the Commis- 
fdoner shall certify that the duty has been properly 
performed, . . .110 

Fees to Coone^ 

In the preparation of documents, fees to counsel allow- 
ed on perusing and settttng draft PetUioi^ Inl$rrO' 
gatories, Cross Interrogahries^ and Conv^mce. 

On searches — «ee Searches, 

INSTRUCTIONS, 

To proceed, . . . .068 

For affidavit, . . . . .068 

For affidavit to verify undisputed claim, .068 
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niSTRUCnONS-^oofi<MiifadL £ s. d. 

On iqiipdntmeiit of new Solicitor for raiding docamentt, 
ptoeeedings, and roles in ordinaiy cases, . .10 

[And in extraordinary oasM, according to the labour and ^Kffloidty.] 
LBTTEBS, 

Writing letter, signing, and entry, .034 

If seyeral of same import, in nature of a circular, for 

thefirst, 8 4 

For each subsequent one or copy, .010 

Reading letter containing instructions, .026 

After the final schedule of incumbrances is confirmed, 
tat writing letter to the parties whose names shall 
q>pear as incumbrancers thereon, and to whom the 
fund in Court shall reach, apprising them thered^ 
for the first letter, . . .034 

For each succeeding letter, including postage, .010 

NOTICE, 

Notice under Thirteenth General Order, 

For each tenant whose tenancy shall be found to be 

correctly set forth in the notice under this order, 

(except as hereinafter mentioned) including notice, 4 

[This fee to include all readings, correspondence, and atten- 
dances to acquire iiiformation necessary for the preparation of 
■Qoh notices, and attendance on Secretary therewith.] 

In case the carriage of the proceedings shall be trans- 
ferred from the petitioner to another party, and that 
the tenancy, as described in schedule to the petition, 
shall be found accurate, and be adopted in the 
rental, a fee of only 2s. shall be allowed for each, 
to the party so obtaining the carriage of sale. 
A separate notice to be allowed for each townland.] 
Copy said Notice, 

If the number of tenants on each townland shall not 
exceed twenty, for each copy served, per fdio, or 
fraction thereof, . . . .003 
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NOTICE— cofKinitM?. £ «. d. 

U the munber of tenants thereon shall exceed twenty « 
the costs of printing such notice only to be allowed, 
Tis., two attendance on printer, one as instructions, 
another to correct proof sheet, and the reasonable 
som paid for printing. 
Of examination of each witness, . . ,068 

Draft of any other notice, same as in chancery. 
PERUSING DEEDS, 

Perosing and abstracting deeds, preparatory to drawing 
statement of title, foreach skin of fifteen office sheets 
of ninety words each, . .030 

The eandnding fraction of a akin, . .030 

POSTING — aee Drafts, ADysBTraBMEMT. 
SCHEDULES, 

To petition, or of incumbrances — »tt Drafts. 

SEAECHES,* 

Fee on search in the Begbtry Office, for each head 
denomination of land for each ten years, or fraction 
of ten years, . . . .068 

Fee on search for each person searched against, for 

each ten years or fraction of ten years, . .068 

Fee on every negative search by officer, . 13 4 

SIGNING, 

Draft requisition for search, per folio of ninety words, t 
[Hie like fees to searches in any public office, when directed by 
theCouFt*] 

Signing any document requiring dgnature, . .034 

NoTB— For any business not specified above, the same fee as allowed t<x 

similar business in the Court of Chancery. The above fees are to be ezdu- 

sive of all disbursements except for derks, stationery, and scrivener's work. 

In the preparation of documents, fees to counsel allowed on peru- 
sing and settling draft petition, interrogatories, cross-interrogatories, 
and conveyance. 

• By a recent rule no greater sum than Si 6e. 8d. per day, allowed. Set 
p. 50. 
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ADDENDA ET COKRIGENDA. 



The following By-rules of the Commisaioners were 
pfiblished on tho 29th I^ovember, 185S, and will make 
some slight alteration in the practice in refbrence to 
lodging money, the posting for the sale, and pvoenring 
the certificate of advertisements. 

Lodgment of 1. That in fature all certificates for lodgment of money in the 
money. Bank by Pnrchaaers, shall be given and signed by the Auction Clerk 

only, If ho shall take special care that the heading and title of the 

account shaH be correctly stated. 

2. When any lodgment is made in the Bank to the credit of the 
Oommissioners, the person lodging tiie same shidl be entitled to ob- 
tain from the Bank a docket of snch lodgment ; bnt the Bank receipt 
for sQch lodgment shall be handed over direct from the Bank to^the 
AocenntaDt, 

3. That in future all postings fbr sales diall, on the same being 
approved of by a Commissioner or his Examiner, be signed by the 
Auction Clerk, an4 not by the Secretary or B^^Utiar. 

4. That in fotoie it diall be the duty id the AuotiMi Clerk, 
instead of the Secretary, to check and certify all advertisements of 
postings for sale, and to give certificates thereof. 

0. That no requisition nor estimate shall be sent in to any of the 
public departments, and no incidental e^>enses incurred, unless 
sanctioned by the Commissioners or one of them. 



Postings for 

sule. 



Checking 
postings. 



Office ac* 
counts. 
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6. That the several incidental accounts of the office, with all 
proper and necessary voachers, shall be submitted to the Commis- 
sioners or one of them, before the same shaU be transmitted to the 
Ttreasury. ^ 

(Signed) John Riohabd& 

MoUimFORD LONOFIELD, LL.D. 

C. J. Hakobeayb. 

By some mistake the following By-rule of 10th 
Jamiary, 1850, was omitted in the foregoing pages : — 

It is ordered, that in all cases where any motion may be properly 
made in ChambeTf the cost of the appearance by counsel shall only be 
allowed when the necessity for such appearance shall be certified by 
the Commissioner ; and in such cases the costs of appearance by one 
coansel only will be allowed. 

The following rather important case was also acci- 
dentally omitted from the Chapter on the Carriage of 
Proceedings: — 

Where the solicitor for the petitioner having the carriage of the solicitor 

sale, conceiving it would be injudidous to proceed at once under the ^^J^ff ^fe 

absolute order, consulted counsel and otherwise took upon himself should not:, 

' "^ delay wlth- 

to do things, even beneficial to the estate^such as purchasing up out Commis- 

sioDer's au- 
annuitieB, &c. — Mr. Commissioner Longfidd took the carriage of the thority. 

proceedings from him, remarking " that there hardly could be a more 

objectionable proceeding than for a party, having the carriage of the Or enter into 

. , . . • negotiation 

proceedings, to enter into negotiations with parties m reference to ^th parties, 

charges on the estate. The Commissioners would also discountenance ^u^^^i"^^ 

the consulting of counsd, and the acting on counsd's advice, by Jj ^^^*^ 

parties having the carriage of the proceedings. If such persons without 

thought they had good grounds for deUiying the proceedings, they sioners* 

should apply to the Commisdoners for permisdon to dday.**— /» rt ^* 

L. W. Nokm. 
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INDEX. 



Ihr General Reference see Titles " DntEcriONS op Com- 
MissioNKEs," "FoEMs," o/nd "Pkactice." 

ABATEMENT, 

No abatement or sospensioii bj death or change of interest, 56. 
Practioe in such cases, 56. 

ABSOLUTE OBDER— </Ste Obdbr.) 

ABSTRACT OF TITLE, 
B7 owner, 37. 
To accompany petition, 48. 
Instmctions for preparation ofj 48. 
When to be investigated, 230. 

ACCOUNT. — (See Befebence and Schedule of Ikoumbrances.) 
Copy of Acconntant's, 262. 
Of proceedings of Court, 377. 

ACCOUNTAirr, 

Duties of; in reference to certificate of fonds and payment, 262. 
Salary 0^ 890. 

ACT, 

Definition of terms used in, 10. 
Copy of original Act, 311. 
Continuance Acts, 342, 845. 

ADJOUBNMENT, 
Of sale, 183. 

Of settlement of schedule in cases of neglect at solicitor^ tx- 
pense, 251. 
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ADVEKTISEMENTS, 

Notice to claimants, 96. 

PreUminaiy notice of sale, 124. 

Of sale, 168. 

Expenses of; 169. 

Certificate o^ necessaiy, 176. 

Of settlement of schedule of incmnbrances, 247. 

AFFIDAVITS, 

CSonmiissionerB may proceed on, 4. 

Master Extraordinary of the Court of Chancery may recdve, 4. 

Form 0^ verifying petition, 46. 

When made before Master Extraordinary, 46. 

Of serrioe of conditional order, 61. 

Not reoeiyed with interlineatioBS or erasures, 62. 

How to be received by Master Extraordinary, 62. 

Attested oofiea of Chancery affidavits may be read, 65. 

No technical objections to, allowed, 65. 

Bebtitting nffidavita on motion to iliow oaniQ, 71. 

Of service of final notice, 135. 

To support api^cation for sale by private contract, 172. 

ALLOCATION OF FUNDS, 
When to occur, 255. 

ANNUITIES, 

No order for sale for arrears ofj 18. 

Where land subject to, 158. 

Where no sale in consequence o^ 186. 

AN8WS88, 

Attested copies o^ in Chancery, DMy be rasd, 65. 

AMENDMENT, 
Of petition, 56. 
Of rental, 186. 

APPEAL, 

To Privy Council, when and how, 7. 

Practice in cases of, 8. 

From Conmiissioners* rulings on 9ett1emQnt of schedule, 255. 

APPEARANCE, 

To be entered on showing cause, 63. 

APPORTIONMENT, 

Of jomtuTM or aimoities, 168. 
Of rent, 263. 
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ARREARS, 

Of annuity, no order for sale for, 18. 
Of rent may be sold, 296. 

ASSIGNMENT AND CONVEYANCE.— (^'ec Convbtancb.) 
Or charge on foiid^ 307. 

ASSURANCE.— (5te Convktancb.) 

ATTACHMENT, 

For disobedience of orders, 5. 

ATTESTED COPIES, 

Of Chancery and law documents may be read, 66. 

ATTORNMENT, 
By tenants, 211. 

ATTORNEY, 

When personally responsible for costs, 22, 
Not to delay proceedings or negotiate with parties, or consult 
counsel, without Commissioners' authority, 899. 

AUCTION, 

Sale by, in or out of Dublin, by public w priynte contract, 150. 
Conctry sale by, authorized, 166. 

BANK, 

Purchase money to be paid into, 188. 
Rules relating to, 374. 

BANKRUPTCY, 

Of owner no objection to prpceedingf, 18. 

BILL IN CHANCERY, 

Attested copy m*y be read, 65. 

BODY POLITIC OR CORPORATE, 

The words ** onmer" or "peEscm*' extend to, 11. 

BOX, 

Fmr de«lB to be lodged, 00. 

BROKER 

Orders relating to, 376. 

CALCULATIONS, 

Of sales and proceeds, 377. 
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CABBIAGE OF PROCEEDINGS, 

AppUcation for, when to be made, 82. 
CommiBiloiierB* diiectionB theieon, 88. 
Ptacdoe of the Ckmrt in refeniioe to, 82 to 92. 

CASE, 

For opinion of Conrt of Law may be directed, 98. 

CAUSE, 

Time for showing^ 61. 

Certificate of no cause, 62. 

How to show cause, 62. 

Notice of; 68. 

Precise point should be stated, 64. 

Attested copies of Chanceiy and law docoments may be read, 65. 

What allowed as cause, 66. 

Where interest on morti;age in arrear, 68. 

By owner under 22nd section, 68. 

Costs of a£Eldayit of; or statement o^ 69. 

Where shown, 70. 

Notice to make order absdate notwithstanding cause shown, 70. 

Where disallowed, 77. 

Whereownerhadnotaliidropportanity of showing, 94. 

CERTIFICATE, 

Of no cause, 62. 

Of necessity to proceed in Chanceiy, 79. 

Of Commissionen requiring deeds, &c., lodged in Clianoeiy, 102. 

Of tenants* objections necessary, 188. 

Necessary on settlement of rental, 156. 

Of advertisements of sale, 176. 

Of sale, to lodge purchase money, 189, 398. 

CERTIORARI, 

Proceedings not removeable by, 6. 

CIIAMBER MOTIONS, 

Distinction between, and " Court** motions, 59. 

CHANCERY, 

Order fbr sale notwithstanding proceedings in, 21. 

Decrees and reports of; to accompany petition, 88. 

Proceedings in, should appear by petition, 44. 

Attested copies of Chancery documents may be read, 65. 

Proceedings in, stayed by absolute order, 79. 

No proceedings in, after absolute order, except by leaye, 79. 

Deeds and papers lodged in, how to be prociured, 101. 

Application of purchase money where report and decree in, 257. 

Payment of money into, 258. 

Costs humrred m, 299. 
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CHANGE OF INTEREST.— (iSte Dbatb.) 
Awdgninept or, 807. 

CHURCH LEAJSE.— (iSbe Lbasb.) 

CLAIMANTS, 

First notice to, 96. 
Final notice to, 247. 

CLAIMS, 

Where advene daims made, 93. 
Undisputed claims to be verified, 256. 

COLLEGE LEASE.— (-8fee Lbasb.) 

COMMISSIONERS.— <<S!0a dUo TiOe DiBBcnoirs of CokmiS' 

BIONEBS.) 

Appointment o^ duties ofj 1. 

Jurisdiction o^ powers o^ 2. 

BCay direct sale when, 5. 

Power to enforce obedience to orders, 5. 

Not to be restrained by ii^junction, 6. 

Not liable to action, 6. 

Orders of, to be final, except in certain cases, 7. 

May review, rescind, or vary orders, 7. 

Power to point guardian or next Mend, 22. 

By which Commissioner fiat made should be ascertained, 60. 

Directions as to carriage of proceedings, 88. 

Direction for proceeding after absolute order, 97, by error, 101. 

Duections as to title deeds, &c, 100. 

Directions as to preliminary notice, 108. 

Directions as to tenants* leases, 112. 

Directions as to statement of facts, 114. 

Powers in conducting sales, 150. 

Directions as to setthng rental and posting, 151. 

As to sale of leases, 163. 

Whether bound to distribute fdnds accordhig to Chanceiy 

Report, 245. 
Remarks on payment into Chancery, 260. 

COMMITTEE OF LUNATIC— (-Sfee GuABDtAN.) 

COMMON, 

Ri^t oi; saved, 209. 

COMPENSATION.— <^ Pubchaseb.) 

CONDITIONAL ORDER.-<^ Obdbb.) 
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CONVEYANCE, 

Under Act, provisionfl r^galating, 189. 

FonnB ol^ 191 e< 9eq, 

Instructioiis for prepacatioii 0^ 205. 

Effect of; 208. 

Bights sayed, 209. 

Supplemental conveyance, 212. 

COSTS, 

Where petitioner being married woman, 23. 

Of previous application must be paid befof* pstxkloB toter- 

tained, 21. 
Of cause under 22nd Section, 20. 
Of reference under 22nd Section to abide rMtdt^ ^9. 
Of fee to counsel revising statement of cause not allowed,^70. 
li^ for, on deeds or paptfi, 10l« 
Of copies, leases. 111. 
Of survey, note, 128. 
Of final notice, 131. 

Of proceeding to lands to treat with tAnuots^ 142. 
Of distribution of rentals, 170. 
Out of pocket when paid, 187. 
Of approving of deed of conveyance, AoM^ 296. 
When to get coste of pcoceedingy reHenwd tot taXatiofl, IM^. 
Provisions of Act relatix^ to, 298. 
Chancery costs,^ 800. 
Taxation <A^ 801. 
Where allowed aad dtnOowed, 301» tflMf. 

COUNSEL, 

Fee to, on settlement of petition, 43. 

Attendance on settlement of sdiedole of incumbmnoer neoes- 
saiy, 260. 

COUBT MOTION, 

Distinction between, and "' Chamber" motiwBS, 69« 

COKPORATE, 

"Bodies politic," or the words "owner** or "person** extend 
to, 11. 

CONSOLIDATION, 

Of sales of lands subject and not subject to be sold, 25. 

CROPS, 

CommissioneEB to settU ng^ «f poielttlir And leMttl to, 1M, 
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DEATH, 

Amendment of petition in ca«d t)i, ft2. 
No abatement in caaes o^ 66. 
Practice in cases o^ 56. 

DECREE, 

Order for sale notwithstanding, 21. 
Copy 0^ to accompany petition, 38. 
Proceeding under, stayed by absolute order, 78. 
Application of purchase money where decree, 244. 

DEEDS, 

Production 0^ 96. 

Lodgment of deeds, 100. 

Order to lodge deeds, how procured, 101. 

Order for deeds lodged in Court, 125. 

Validity of deed wiU be decided, 140. 

Purchasers' conveyance, 191. 

To be excepted in registry search, 232. 

Showing title to incumbrsnce, 286. 

DEFDOTION, 

Of terms in Act, 10. 

DELAY, 

Application for liberty to, 67. 
Carriage of proceedings in case o^ 88. 
Not allowed without authority, 399. 

DIVISION.— (iSte Petition.) 

DIRECTIONS OF COMMISSIONERS AND PRACTICE, 
As to the petition, 34. 
As to the abstract of title, 48. 
As to showing cause ag^nst order, 66. 
As to application for caniage of proceedings, 82. 
As to production of deeds, 96. 
As to preliminary notice to tenants, 103. 
As to production of tenants' leases, 112. 
As to general statement of £eu^ 114. 
As to final notice to tenants, 126. 
As to objections by tenants, 136. 
As to preparation of rental, 147. 
As to posting for sale, 167. 
As to country sale, 166. 
As to advertismg sale, 168. 
As to sale by private contract, 171. 
As to preparation for sale, 176. 
As to sale, 180; 
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DIBECTIONS AND PRACTICE.— oontiniiaA 

As to adjooniment of sale, 183. 

As to lodgment of purchase money, 184. « 

As to the conyeyance, 188. 
As to attormnent by teumts, 211. 

As to oompensation to purchasers and dischaige from pur- 
chase, 218. 
As to the title and searches, 230. 

As to the schedcde of incmnbrances, 235. "* 

As to the allocation of the funds, 256. 
As to the apportionment of rent, 263. 
As to the partition of land, 266. 
As to exchange of land, 271. 
As to leasehold conversion, 285. 
As to sale of arrears of rent, 296. 
As to costs, 298. 

DISABILITY, 

Persons under whom provisions as to, 22. 

EJECTBfENT, 

Directed where adverse daim, 93. 

KNGLA1«), 

Orders may be enforced in, 6. 

ESTATE, 

Definition of; 12. 

Must be imcuiinbered to warrant proceedings, 19. 

EVIDENCE, 

Vioa voce examination, 3. 

By a£Eldavit, 4. 

Documents under seal of Commissioners to be evidence, 1. 

EXAMINATION, 
Of witnesses, 3. 

EXAMINEB.— (/SSm Kbgistbab.) 

EXCHANGE, 

Where land to be sold, 273. 
Where land not to be sold, 277. 

FEE-FARM GRANT, 

Conversion of leases in perpetuity into, 285. 
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FIAT, 

On petition, by which Oommiseioner made, should be ascer- 
" tained, 60. 
AoconntaDt's certificate of funds necessary, 262. 

FORMS, 

Of the petition, 31. 
« Of the abstract of title, 48. 

Of notice to move petition, where " no rule," 69. 

Of notice to claimants, 96. 

Of notice to lodge deeds, 98. 

Of schedule required on lodging deeds, 100. 

Of preliminary notice to tenants, 103, 110. 
. ' Of statement of facts, 116. 

Of affidavit to ground application for survey, 120. 

Of final notice to tenants, 127. 

Of objections by tenants, 137. 

Of the rental, 147. 

Of the posting, 167. 

Of notice of application to sell by private contract, 172. 

Of conveyance, 190. 

Of attornment by tenant, 211. 

Of requisition for negative registry search, 233. 

Of the schedule of incumbrances, 236. , , 

Explanatory of searches, 237. 

Of notice of settlement of schedule, 247. 

Of petition for partition under 43rd section, 270. 

Of petition for exchange, 276. 

Of petition for partition under 46th section, 278. 

Of conditional order for conversion of leasehold interests, 290. 

Of deeds to efiect conversion, 294. 

GENERAL RULES, 

To have same efiect as Act, 2. 
See Title required as to, 
Copyo^ 350 

GENERAL CLERK AND TAXING OFFICER, 
Salary of, 390. 

GUARDLiN, 

Power of Commissioners to appoint, 22. 
Appointment or removal of, 308. 

HUSBAND.— (5fee Mabried Women.) 
IDIOT.— (iS'ee Luwatic.) 
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INCUMBERED ESTATE, 
Within meaning of Act, 14. 

INCUMBRANCE, 
Definition of, 11. 

Persons interested in, may i)eUtion, 13. 
Where land not deemed subject to, 14. 
In respect of what, petition may be presented, 15. 
Schedule o^ to be annexed to petition, 36. 
Documents showing title to, to be forthcoming, 39. 

INCUMBRANCER, 
Definition o^ 11. 
May petition, when, 13. 
With charge on life estate cannot petition, 15. 

INHERITANCE, 

Land not deemed sabject to incumbrance unless affecting 
inheritance, 14. 

INFANT.— (5btf Minor.) 

,^ INJUNCTION, 

Commissioners or persons proceeding under Act not to be re- 

str«ined by, 6. 
To put purchaser into possession, 207. 

INSOLVENT DEBTOR, 
Cannot petition, 18. 

INTERMIXED LANDS.— (/^ee Division.) 

ISSUE, 

Power of Commissioners to direct, 3. 
Directed in some cases, 93. 

JOINTURE.— (iS^ Annuity.) 

JUDICLAX COMMITTEE, 
OfPrivy Council, 7. 

JUDGMENT SEARCHES, 
Bespeaking of, 231. 

JURISDICTION, 

Of Commissioners, 2. 
To refuse liberty to appeal, 7. 
To decide validity of deeds, 9. 
In case bankruptcy of owner, 18. 
To sell for arrears of annuity, 18. 
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JURISDICTION— con^WMied 

In cases of doubt as to jimsdiction Oommissioiien wiU not order 

sale, 24. 
To sell shares of land not incambered, 25. 
To order production of deeds, 97. 
To require production of leases, 106. 
In cases of oppontion to survey of estate to be sold, 123. 
To decide validity of deeds, 140. 

To sell discharge of annuities or other charge on land, 159. 
To sell out of Dublin, 166. 
To sell by private contract, 171. 
To authorize petitioner to bid, 178. 
To adjourn sale, 183. 
To send money to Chancery, 257. 
To apportion rent, 263. 
To partition land, 266. 
To make an order for exchange, 273. 
To order partition, exchange, or division of land not subject to 

be sold, 277. 
To convert leases in perpetoity into fee-fSarm grants, 285. 
To sell arrears of rent, 296. 
As to costs, 298. 

LAND, 

Definition o^ 12. 

Must be subject to incumbrances to be sold, 19. 
Included in different applications, 26. 
Partition of, 266. 

Partition, exchange, or divMon of, not subject to be sold, 277. 
Not subject to incumbrance may be sold, if held in undivided 
shares, 25. 

LEASK— (iS^ also TUk Feb-Fabm Grant.) 
Definition of, 12. 
In perpetuity, 12. 
Church or College, 12. 
Where subject to incumbrance, 18. 
Where not deemed subject, 14. 
Church — ^when not within meaning of Act, 14. 
Tenants*, to be procured after absolute order, 112. 
Purchaser entitled to, 210. 
Commissioners' directions as to, 112. 
Order on tenants to produce, 112. 
Copies of^ should be compared, 113. 
Impeachment of leases, 140. 
Contrary to leasing power, set aside, 141. 
Covenants in, declared void, 141. 

Parties may be empowered to treat with tenants for new leases, 
142. 
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LEASE— contmuad 

Bottdfick kaaes will not be disturbed, 144. 
Apportionment of rent in, 263. 

LEGACY, 

Payment of legacy duty, 266. 

LESSEES.— (^c« Tknaots.) 

LIENS, 

Deeds, &c subject to, be lodged, 101. 

LIS PENDENS, 

Petition may be registered as, 56. 

LUNATIC, 

Petition on behalf of, 22. 

MANDAMUS, 

Conmiissioners not to be subject to, 6. 

MAPS, 

To be referred to, on settling rental, 148. 
Lithograph maps, 165. 

MABRIED WOMEN, 

Petition on behalf o^ 22. 

By husband or next friend, 22^ - 

For purposes of Act deemed "^ane »ofe," 23. 

MASTER EXTRAORDINARY, 

Of Court of Chancery may receive affidavits, 4. 
How to receive them, 46. 

MINOR, 

Petition on behalf of, 22. 

MISTAKE OR MISDESCRIPTION, 

In conveyance — supplemental conveyance may be given, 212. 

MOTIONS, 

Distinction between ** Court " and " Chamber," 69. 
Where " no rule" on petition, 59. 
Documents necessary on all motions^ 61. 
Two clear days' notice of, necessary, 71. 
Documents used on, to be entered in order, 78. 
To rescind, vary, or set aside order, 92. 

MORTGAGE.— (/S^ Incumbrance.) 

NEXT FRIEND, 

Commisrioner may appoint, 22. 
Of married woman, 23. 
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NEWSPAPER.— (<»8e Advebtisements.) 

NOTICE CLERK, 
Salary of; 390. 

NOTICE, 

Of moving petition where " no rule on," not necessary, 59. 
Of caose, 63. 

Of motion to make order absolute. 70. 
Two dear days' notice necessary of motion, 71. 
Where delay in proceedings, notice to accomit therefor neces- 
sary before application for carriage of proceedings, 92. 
To daimants, 96. 
To produce deeds, 98. 
Preliminary notice to tenants, 103. 
To tenants to famish copies of leases, 110. 
Of proceeding on statement of fiicts, 118. 
Of motion for survey, 121. 
Preliminary notice of sale, 124. 
Final notice to tenants under 13th General Rule, 127. 
Instructions for preparation o^ 128. 
Costs of final notice, 131. 
Service o^ 131. 

Of proceeding on objections by tenants, 139. 
Of settling rental, 158. 
Of sale by private contract, 172. 
Of preparation of schedule of incumbrances, 247. 
Of objections to schedule, 250. 
Where money to be paid into Chancery, 258. 
Of apportionment of rent, 264. 
Of partition, 269. 
Of assignment or charge on funds, 308. 

OBJECTIONS, 

By tenants, how regulated, 136. 
To schedule of incumbrances, 249. 

OFFICERS OF COURT, 
Salaries of, 389. 

ORDER, 

Commissioners may enforce obedience to, 5. 

May be enforced in England, 6. 

To be final, except in certain cases, 7. 

Commissioners may review, rescind, or vary, 7. 

Appeal firom, to Privy Coundl, 7. 

Must be had for liberty to continne proceedings in case of death 

or diange of interest, 56. 
Conditional, when made, 60. 

T 2 
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ORDERr-cofi<ifNi€(i 

Service of, and sabstitation of serricef 60. 

Affidavit of service o^ 61. 

Notice of motion for absolute order, 70. 

Absolute, where cause disallowed, 77. 

Effect of absolute order, 78. 

AppUcation for order for carriage of proceedings, 82. 

To rescind, vary, or set aside orders, 92. 

On tenants to produce leases, 106, 110. 

For survey, 117. 

To lodge deeds, 101. 

To procure deeds, &c, lodged, 125. 

ORDNAl^CE, 

Certificate o^ necessary, 150. 

OWNER, 

Definition of, 11. 

May petition, when, 13. 

When order for sale may be resiflled, 19. 

In cases of difficulty as to " owner,^ 32. 

When insolvent, 32. 

Form of petition by, 34. 

Abstract of title by, 87, 4a 

Cause by, 68. 

Application for carriage of proceedings, by owner, 82. 

PARTITION, 

Of land or lease subject to be sold, 266. 

Form of petition, 270. 

Where land not subject to be sold, 277. 

PAYMENT, 

Before schedule of incumbrances finally settled, 252. 

PERSON, 

Definition of, 11. 

PETITION, 

By owner or incumbrancer, when may be presented, 13. 

By persons interested in incumbrance, 13. 

On behalf of persons under disability, 22. 

In respect of what incumbrances mi^ be presented, 24. 

For arrears of annuity does not lie, 18. 

May be presented, notwithstanding pending suit or decree for 

sale, 21. 
Not entertained unless costs of previous application paid, 21. 
Instructions for preparation o^ 81. 
Title, commencement, name of owner, 31. 
To be justified by abstract, 38. 
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PETITION— confiiMttjd 

Persons under disability should be stated by, 34, 43. 

Form 0^ by owner, 34. 

Form of^ by incumbrancer, 37. 

Should state existence of all Chancery proceedings, 39, 44. 

Remarks upon forms o^ 40. 

May be settled by counsel, fee to counsel allowed, 43. 

Two copies necessary, to be verified, form of affidavit, 45, 46. 

May be registered as a /is pmdem^ 56. 

May be amended, 56. 

In case of death or change of interest, 56. 

Where " no rultf' on, moving on petition, 69. 

For apportionment of rent, 263. 

For partition, 270. 

For exchange, 275. 

For division, 277. 

PETITIONER, 

Must obtain leave to bid, 178. 

POSSESSION, 

Definition of, 11. 

Rights of parties in possession guarded, 92. 

POSTING, 

Preparation o^ for sale, 157. 

PRACTICE. — (See also Tide Directions of Commissioners.) 
As to preparation of petition and abstract (see Petition and 

Abstract.) 
After presentation of petition, 56. 
Showing cause, 62. 
Service of notices, 63. 
Cause by owner, 63. 
Where cause shown, 64. 
Where none shown or disallowed, 70. 
To procure Chancery report, 79. 
Court and Chamber motions, 59. 
Application for carriage of proceedings, 82. 
Solicitor not to delay proceedings, or negotiate with parties, or 

consult counsel, without Commissioners' authority, 399. 
Counsel's attendance on Chamber motion, 399. 
Application for carriage of proceedings, 82. 
Motion to rescind, vary, or set aside order, 92. 
Proceedings after absolute order, 95. 
Notice to claimants, 96. 
Procuring deeds, 97. 
Notice to produce, 98. 
Solicitor's liens on deeds and papers, 101. 
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PRACTICE— cofKJniMd. 

PreUmmaiy notice to tenants, 103. 

Procoring tenants* leases, &c., 105. 

Statement of facts, 116. 

Order for survey, 117. 

Procuring valuation, 119. 

Preliminary notice of sale, 124. 

Statement of title where not lodged with petition, 125. 

Order for deeds lodged, 125. 

Proceedings after obtaining surveyor's return, 126. 

Final notice, 127. 

Tenants* objections, 136. 

Validity of deed will be decided, 140. 

Leases contrary to leasing powers will be set aside, 141. 

And covenants declared void, 141. 

Disputed leases, 142. 

Pr^)aration of rental for sale, 147. 

Of posting, 157. 

Where property liable to annuity or jointure, 158. 

Redeeming quit-rent, 160. 

Documents necessary on settling rental, 156. 

Where sale out of Dublin, 166. 

Advertising sale, 168. 

In cases of sale by private contract, 171. 

Preparation for sale, 176. 

Petitioner bidding, 178. 

Adjournment of sale, 183. 

After sale, 184. 

Procuring payment of costs out of pocket, 187. 

Proceeding on behalf of purchaser, 188. 

Removal of recover, 207. 

Attornment by tenants, 211. 

Discharge of purchaser, 213. 

Preparation of schedule of incumbrances, 230. 

Where objections to schedule, 249. 

Paying out funds, 256. 

Pajring money into Chancery, 268. 

Apportioning rent, 268. 

Partition, 266. 

Exchange, &c., 278. 

Leasehold conversion, 285. 

Sale of arrears of rent, 296. 

Costs, 298. 

PRELIMINARY NOTICE, 

Necessary before application for carriage of proceedings on ground 

of delay, 92. 
To tenants, 103. 
Of sale, 124. 



d by Google 



Index. 417 

PRECEDENTS.-~(.8te TUU Forms.) 

PRINTING RENTALS. 
Expenses allowed, 154. 

PRIORITIES. — (See Schedule op Incumbrances.) • 

PRIVATE SALE, 

How conducted, 171. 

Airangement as to bnying-in not allowed, 180. 

PRIVY COUNCIL, 

Appeal to Judicial Committee of^ 7. 

PROHIBITION, 

Commissioners not liable to be restrained by, 7. 

PURCHASER, 

By private contract, 171. 

Right to leases, 210. 

Compelling, to complete pmxduise, 184. 

Lodgment of purchase money, 184. 

Rights as to crops to be setUed by Commissioners, 190. 

Entitled to leases, 210. 

Compensation to, 212. 

Discharge o^ 212. 

PURCHASE MONEY.— (/Sfe« Purchaser.) 
Application of^ 242. 

Application of, where report and decree, 244. 
When paid into Chancery, 257. 

QUIT RENT, 

May be redeemed, 160. 

RECEIVER, 

Removal of, practice, 207. 

REFERENCE, 

May be directed to ascertain yearly profits of estate, 69. 

REGISTRAR OF COURT, 
Salary of, 390. 

REGISTRY SEARCH.— (-See Searches.) 

RENT, 

Owner allowed occupation rent, 20. 
Apportionment o^ 263. 
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REPORT, 

Application of purchase money where report in Chancery, 245. 

RENTAL, 

To be annexed to petition, 42. 
« Preparation o^ for sale, 147. 
As to printing rental, 154. 
Recapitulation of, 164. 
Number of printed copies required, 165. 
Discharge of purchaser for errors in, 213. 

RULES AND ORDERS.— (/8be General Rules and Orders.) 

SALES, 

Preliminary notice o^ 124. 

Power of Commissioner in conducting, 150. 

Of leases. Commissioners* directions, 163. 

Out of Dublin, 166. 

By private contract, 171. 

I^eparation for, 176. 

Incumbrancer or petitioner may bid at, 178. 

Adjournment 0^ 183. 

Not to be opened merely by advance, 189. 

Amount of proceeds of^ 375. 

SEAL, 

Of Commissioners, evidence, 1. 

SEARCHES, 

In registry and judgment offices to prepare schedules to 

petition, 41. 
In registry to prepare abstract, 49. 
When directed by Commissioner, 230. 
Judgment search, 231. 
Registry, 232. 
Requisition for registry, 233. 

SECURITY, 

Payment to party on giving, 257. 

SCHEDULE OF FEES, 391. 

SCHEDULE OF INCUMBRANCES, 
Where to be prepared, 176. 
Proceedings preparatory to preparation at, 230. 
Draft schedule, 236. 
Notice 0^ 247. 
Objections, 249. 
Appeal, 255. 
Allocation of funds, 256. 
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SCHEDULES TO PETITION, 
Of property o^ 86. 
lociimbrances what to contain, 36. 
Of incumbrances, suggestion for preparation of, 41. 
Printed forms can be had, 44. 
Each schedule to petition to be idgned, 45. 
And totted, 47. 

SCHEDULE TO CONVEYANCR— (^ Convbtaitcb.) 

SEQUESTRATION, 

May be issued to enforce obedience to orders, 6. 

SERVICE, 

Of conditional order, and substitntion o^ 60. 
Of notice to lodge deeds, 99. 
Of final notice, 132. 

STAMP, 

No stamps on affidavit or other documents, 46. 

STATEMENT OF FACTS, 

Commisnoners' directions as to, 114.* 
Notice of proceeding on, 118. 
As to leasehold conversion, 286. 

STATISTICS OF COURT, 
Proceedings, sales, &c 

SUMMONS, 

For witnesses. — (See WnNBSSEs.) 

SUMMARY, 

Of proceedings of court, 375. 

SURVEY, 

Index to Ordnance, 45. 
Proceedings to obtain order for, 120. 
Notice of motion for, 121. 
Name of surveyor, 121. 
If opposed, 123. 

TAXATION OF COSTa— (^ Costs.) 

TENANTS, 

Ascertaining the rights o^ 105. 
Leases, purchaser entitied to, 110, 210. 
Notice to furnish copies of leases, 110. 
Commissioners* directions as to leases, 112. 
Order on, to produce lease, 112. 
Leases should be compared, 113. 
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TENANTS— owrfMittflrf. 

Objections, form of proceeding thereon, 136. 

Parties may be empowered to treat with tenants for new leases, 

142. 
Attornment by, 211. 
Rights to crops to be settled by Commissioners, 190. 

TIME, 

Computation of, 61. 

When time to make order absolute elapsed, 61. 

Two clear days* notice of motion necessary, 71. 

VALUATION, 

Ordnance, necessary, 150. 



' .. :J.J^ 



THE END. 
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